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‘Exide Corporation; ~

GNB Technologies, Inc. (as
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Gould, Inc.);

Johnson Controls, Inc.; C
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I. BACKGROUND

A. The United States of America ("United States"), on behalf of

Defendants.

D o i o il o g i

the Administrator of the United States Environmental Protection
Agency ("EPA"), filed a complaint in this matter pursuant to
Sections 106 and 107 of the Comprehégg;xe Environmental Response,
Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606,
9607.

B. The United States in its complaint seeks, inter alia: (1)
reimbursement of costs incurred by EPA and the Department of
Justice for response actions at the NL Industries, Inc. Superfund
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA
Plaintiff,
V.

C&D Technologies, Inc.

AlliedSignal, Inc. (as
Successor to Prestolite
Batteries, Inc.);

Exide Corporation;

GNB Technologies, Inc. (as
Successor in Interest to
Gould, Inc.); ‘

Johnson Controls, Inc.;

NL Industries, Inc.;

CIVIL ACTION NO.
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Defendants.
CONSENT DECREE
I. BACKGROUND
A. The United States of America ("United States"), on behalf of

the Administrator of the United States Environmental Protection
Agency ("EPA"), filed a complaint in this matter pursuant to
Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Actr("CERCLA"), 42 U.S.C. §§ 9605,
9607.

B. The United States in its complaint seeks,‘inter alia: (1)
‘reimbursement of costs incurred by EPA ‘and the Debartment of

Justice for response actions at the NL Industries, Inc. Superfund
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Site in Pedricktown, Salem County, New Jersey, together with
accfued interest; and (2) performance of studies and response work
by the defendants at the Site consistent with the National
Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP").

C. In accordance with the NCP and Section 121(f)(1)(F) of
CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified the State of
New Jersey (the "State") on January 28, 199é, of negotiations with
potentially responsible parties regarding the implementation of the
remedial design and remedial action for the Site, and EPA has
provided the State with an opportunity to participate in such
negotiations and be a party to this Consent Decree.

D. 1In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C. §
9622(j)(15, EPA notified the United States Department of Interior
and the National Oceanic and Atmospheric Administration, on January
27, 1998, of negotiations with potentially responsible parties
regarding the release of hazardous substances that may have
resulted in injury to the natural resources under Federal
trusteeship and encouraged these trustees to participate in the
negotiation of this Consent Decree.

E. The defendants that have entered into this Consent Decree
("Settling Défendants") do not admit any liability to the Plaintiff
arising out of the transactions or occurrences alleged in the
complaint, nor do they acknowledge that the release or threatened

release of hazardous substance(s) at or from the Site constitutes
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an imminent or substantial endangerment to the public health or
welfare or the environment. The participation of any Settling
Defendant in this Consent Decree should not be construed as an
admission of liability for any purpose, and the fact of such
pérticipation by the Settling Defendant shall not be admissible
against such Settling Defendant at any judicial or adﬁinistrative
proceeding, except in an action or proceeding brought by the United
States to enforcé the terms of this Consent Decree.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal Register
in September, 1983, 48 Fed. Reg. 40666.

G. In response to a release or a substantial threat of a
release of a hazardous substance(s) at or from the Site, NL
Industries, 1Inc. commenced, on April 30, 1986, a Remedial
Investigation and Feasibility Study ("RI/FS") for the Site pursuant
to 40 C.F.R. § 300.430.

H. NL Industries, Inc., completed a Remedial Investigation
("RI") Report in July, 1991, and also completed a Feasibility Study
("FS") Report in July, 1993.

I. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed
piah for remedial action for Operable Unit Two (addressing slag

piles, lead oxide piles, debris, contaminated surfaces, and
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standing water and sediments) on July 17, 1991, in a major local
newspaper of general circulation. EPA provided an opportunity for
written and oral comments from the public on the proposed plan for
remedial action. A copy of the Eranscript of the public meeting is
available to the public as part of the administrative record upon
which the Regional Administrator based the selection of the
response action.

J. The decision by EPA on the Operable Unit Two remedial action
to be implemented at the Site is embodied in a final Record of
Decision ("oﬁ#z ROD"), executed on September 27, 1991, on which the
State had a‘reasonable opportunity to review and comment and on
which the State has given its concurrence. The OU #2 ROD includes
EPA's March 1992 Explanation of Significant Differences, which
partially modifies the OU #2 ROD to provide for the off-site
disposal of the slag and lead-oxide materials at the Site, the
proposed plan as well as a responsiveness summary to the public
~ comments. Notice of the final plan was published in accordance
with Section 117 (b) of CERCLA.

K. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed
plan forvremedial action for Operable Unit One (addressing ground
water, surface water, soils and stream sediment) on July 22, 1993,
in a major local newspaper of general circulation. EPA provided an

opportunity for written and oral comments from the public on the
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proposed plan for remedial action. A copy of the transcript of the
public meeting is available to the public as part of the
administrative record upon which the Regional Administrator based
the selection of the response action.

L. The decision by EPA on the Operable Unit One remedial action
to be implemented at the Site is embodied in a final Record of
Decision ("OU#1 ROD"), executed on July 8, 1994, on which the State
had a reasonable opportunity to review and comment and on which the
State did not give its concurrence. The OU#1 ROD includes a
responsiveness summary to the public comments. Notice of the final
plan was published in accordance with Section 117(b) of CERCLA.

M. On September 15, 1995, EPA issued an Action Memorandum
regarding an ongoing removal action at the Site. The Action
Memorandum requested a ceiling increase and an increase in scope
for the on-going removal action. The on-going removal activities
include: sémpling in the West Stream and associated flood plain in
areas A, B, and C at the Site; implementation of actions to reduce
run-off east of the West Stream in area.B and from the tributaries
to area C from the landfill; removing and disposing of the
remaining 1lead contaminated soil from areas A, B, and C;
confirmatory sampling, and; backfilling and grading, as necessary.
See Appendices C and E.

N. Based oﬁ the information presently available to EPA, EPA

believes that the Work will be properly and promptly conducted by
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the Settling Defendants if conducted in accordance with the
requirements'of this Consent Decree and its appendices.

O. Solely for the purposes of Section 113(j) of CERCLA, the
Remedial Action selected by the OU#1 ROD and the Work to be
performed by Ehe Settling Defendants shall constitute a response
action taken or ordered by the President.

P. The Parties recoghize, and the Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated
by the Parties in good faith and implementation of this Consent
Decree will expedite the cleanup of the Site and will avoid
prolonged and complicated litigation between the Parties, and that
this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

IT. JURIS TION

This Court has jurisdiction over the subject matter of this
‘action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§
9606, 9607, and 9613(b). This Court also has personal jurisdiction
over the Settling Defendants. Solely for the purposes of this
Consent Decree and the underlying complaint, Settling Defendants
waive all objections and defenses that they may have to
jurisdiction of the Court or'to venue in this District. Settling
Defendants shall not challenge the terms of this Consent Decree or

this Court's jurisdiction to enter and enforce this Consent Decree.
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III. PARTIES BOUND

1. This Consent Decree applies to and is binding upon the
United States and upon Settling Defendants and their heirs,
successors and assigns. Any change in ownership or corporate
status of a Settling Défendant including, but not limited to, any
transfer of assets or real or personal property, shall in no way
“alter such Settling Defendant's responsibilities under this Consent
Decree.

2. Settling Defendants shall provide a copy of this Consent
Decree to each contractor hired to perform the Work (as defined
below) required by this Consent Decree and to each person
representing any Settling Defendant with respect to the Site or the
Work and shall condition all contracts entered into hereunder upon
performance of the Work in conformity with the terms of this
Consent Decree. Settling Defendants or their contractors shall
provide written notice of the Consent Decree to all subcontractors
hired to perform any portion of the Work required by this Consent
Decree. Settling Defendants shall nonetheless be responsible for
ensuring that their contractors and subcontractors perform the Work
contemplated herein in accordance with this Consent Decree. With
regard to the activities undertaken pursuant to this Consent
Decree, each contractor and subcontractor shall be deemed to be in
a contractual relationship with the Settling Defendants within the

meaning of Section 107(b) (3) of CERCLA, 42 U.S.C. § 9607(b) (3).



IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in
this Consent Decree which‘are defined in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them in
CERCLA or in such regulations. Whenever terms listed below are
used in this éonsent Decree or in the appendices attached hereto
and incorporated hereunder, the following definitions shall apply:

“*Action Memorandum” shall mean the Action Memorandum issued by
EPA for the Site on September 15, 1995 (See Appendix E).

"CERCLA" shall mean the Comprehensive Eﬁvironmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C.
§§ 9601 et seq. |

"Consent Decree" shall mean this Decree and all appendices
attached hereto (listed in Section XXIX). 1In the event of conflict
between this Decree and any appendix, this Décree shall control.

"Day" shall mean a calendar day unless expressly stated to be a
working day. "Working day" shall mean a day other than a Saturday,
Sunday, or Federal holiday. 1In computing any period of time under
this Consent Decree, where the last day would fall on a Saturday,
Sunday, or Federal holiday, the period shall run until the close of
business of the next working day.

"EPA" shall mean the United States Environmental Protection
Agency and any successor departments or agencies of the United

States.
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"NJDEP" shall mean the New Jersey Department of Environmental
Protection and any successor departments or agencies of the State.

"Future Response Costs" shall mean all costs, including, but not
limited to, direct and indirect costs, that the United States
incurs in reviewing or developing plans, reports and other items
pursuant to this Consent Decree, verifying the WOrk,.or otherwise
implementing, overseeing, or enforcing this Consent Decree,
including, but not limited to, payroll costs, contractor costs,
travel costs, laboratory costs, the costs incurred pursuant to
Sections VII, IX (including, but not limited to, attofneys fees and
any monies paid to secure access and/or to secure inétitutional
controls, including the amount of just compensation), XV, and
Paragraph 84 of Section XXI. Future Response Costs shall also
include all Interim Response Costs and all Interest on the Past
Response Costs that has accrued pursuant to 42 U.S.C. § 9607(a)
during the period from December 6, 1997 (for payroll costs) and
from December 19, 1997 (for all other costs), to the date of entry
of this Consent Decree.

"Institutional Controls" shall mean land and/or water use
restrictions which may include, but need not be limited to,
restrictions in the form of contractual agreements, deed
restrictions, state or local laws, regulations,‘ordinances or other

governmental action.
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"Interim Résponse Costs" shall mean all costs, including direct
and indirect costs, (a) paid by the United States in connection
with the Site between December 6, 1997, and the effective date of
this Consent Decree (for payroll costs) and between December 19,
1997, and the effective date of this Consent Decree (for all other
costs), or (b) incurred prior to the effective date of this Consent
Decree but paid after that date. “;nterim Response Costs” shall
not include any other costs, including direct or indirect costs,
paid or incurred by the United States in relation to the OU#1
Remedial Design being performed pursuant to the Administrative
Order on Consent, In the Matter of NL Industries, Inc., Superfund
Site, Index No. II-CERCLA-96-0108 at the Site.

"Interest," shall mean interest at the rate specified for
interest on investments of the Hazardous Substance Superfund
established under Subchapter A of Chapter 98 of Title 26 of the
U.S. Code, compounded on October 1 of each year, in accordance with
42 U.S.C. § 9607(a).

“Matters Addressed” shall mean all response actions taken or to
be taken and all response costs incurred or to be incurred by the
United States or any other person with respect to this Site. The
“"Matters Addressed” in this Consent Decree do not include those
response costs or response actions as to which the United States
has reserved its rights under this Consent Decree (except for

claims for failure to comply with this Consent Decree), in the
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event that the United States asserts rights against Settling
Defendants coming within the scope of such reservations.

"National Contingency Plan" or "NCP" shall mean the National 0Oil
and Hazardous Substances Pollution Contingency Plan promulgated
pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40
C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance"” or "O & M" shall mean all activities
fequired to maintain the effectiveness of the Remedial Action as
required under the Operation and Maintenance Plan approved or
developed by EPA pursuant to this Consent Decree and the Statement
of Work (SOW).

"paragraph" shall mean a portion of this Consent Decree
identified by an arabic numeral or an upper case letter.

"Parties" shall mean the United States and the Settling
Defendants.

"Past Response Costs" shall mean all costs, including, but not
limited to, direct and indirect costs, that the United States paid
at or in connection with the Site through December 6, 1997 (for
payroll costs) and through December 19, 1997 (for all other costs),
plus Interest on all such costs which has accrued pursuant to 42
U.S.C. § 9607 (a) through such date. Past Response Costs shall not
include those costs which have been or will be paid to the EPA via
the RI/FS Administrative Order on Consent, In the Matter of NL

Industries, Inc., Index No. II CERCLA-60109. Past Response Costs
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shall not include those costs which have been or will be paid to
the EPA via the OU#l1 Remedial Design Administrative Order on
Consent, the Matt Industrie ., Superfund Site,
Index No. II CERCLA-56-0108.

"Performancé Standards" shall mean the cleanup standards and
other measures of achievement of the goals of the Remedial Action,
set forth in the OU#1 ROD, and Section E.2 of the SOW, as well as
the cleanup standards and othe: measures of achievement of the
goals in the Action Memorandum. Performance Standards shall also
mean any Alternate Performance Standards established by EPA
pursuant to the provisions of Paragraph 10.

"Plaintiff" shall mean the United States.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42
U.S.C. §§ 6901 et seqg. (also known as the Resource Conservation and
Recovery Act).

"Record of Decision" or "OU#1 ROD" shall mean the EPA Record of
Decision rélating to the Operable Unit One at the Site signed on
July 8, 1994, by the Regional Administrator, EPA Region II, or
his/her delegate, and all attachments thereto. The OU#1l kOD is
attached as Appendix A.

"Remedial Action" shall mean those activities, except for
Opegation and Maintenance, to be undertaken by the Settling

Defendants to implement the OU#1 ROD, in accordance with the SOW
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and the final Remedial Design and Remedial Action Work Plans and
other plans approved by EPA.

"Remedial Action Work Plan" shall mean the document developed
pursuant to Paragraph 9 of this Consent Decree and approved by EPA,
and any amendments thereto.

"Remedial Design" shall mean those activities being undertaken
by the Settling Defendants to develop the final plans and
specifications for the Remedial Action pursuant to the Remédial
Design Work Plan being undertaken pursuant to In the Matter of NL

Industries, Inc., Superfund Site, Administrative Order on Consent
(II-CERCLA-56-0108).

“Removal Action” shall mean those activities to be taken by
Settliné Defendants to implement the activities described in the
Action Memorandum, in accordance with the SOW and the final
Remedial Design apd Remedial Action Work Plans and other plans
approved by EPA.

"Section" shall mean a poftion of this Consent Decree identified
by a roman numeral.

"Settling Defendants" shall mean those Parties identified in
Appendix D.

"Site" shall mean the NL Industries, Inc., Superfund Site,
encompassing approximately 44 acres, located at Pennsgrove-
Pedricktown Road in Pedricktown, Salem County, New Jersey,

including the areal extent of contamination and all suitable areas
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in very close proximity to the contamination necessary for
implementation of the response action--depicted generally on the
map attached as Appendix C.

"State" shall mean the State of New Jersey.

"Statement of Work" or "SOW" shall mean the stateﬁent of work
for implementation of the Remedial Action and Removal Action, and
Operation and Maintenance at the Site, as set forth in Appendix B
to this Consent Decree and any modificapions made in accordance
'with this Consent Decree.

"Supervising Contractor" shall mean thé principal contractor
retained by the Settling Defendants to supervise and direct the
implementation of the Work under this Consent Decree.

"Supplemental Institutional Coﬁtrols" shall mean Institutional
Controls (other than those which are required pursuant to Section
IX., below) that are developed, requested, or approved by EPA for
one or more of the following purposes: (1) to ensure non-
interference with the performance, operation and maintenance of any
response actions at or pertaining to the Site, other than the
remedy selected in the ROD; (2) to ensure the integrity and
effectiveness of any response actions af or pertaining to the Site,
other than the remedy selectéd in the ROD; and (3) to otherwise
ensure the protection of public health, welfare, or the environment

at and in connection with the Site.
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"United States" shall mean the United States of America.

"Waste Material" shall mean (1) any "hazardous substance" under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant
or contaminant under Section 101(33), 42 U.S5.C. § 9601(33), and;
(3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.
§ 6903(27).

"Work" shall mean all activities Settling Defendants are
required to perform under this Consent Decree, except those
required by Section XXV (Retention of Records), including the
securing and implementation of Insﬁitutional Controls.

V. 'GE ROVIST

4. Obj ives of the Parti

The objectives of the Parties in entering into this Consent
Decree are to protect public health or welfare or the environment
at the Site by the implementation of a Remedial Action for Operable
Uni; One and a Removal Action at the Site by the Settling
Defendants, to reimburse responge costs of the Plaintiff, and to
resolve the claims of the Plaintiff against Settling Defendants as
provided in this Consent Decree.

5. Commitments Settlin fe

a. Settling Defendants shall finanée and perform the Work
in accordance with this Consent Decree, the OU#1 ROD, the Action
Memorandum, the SOW, and all work plans and other plans, standards,

specifications, and schedules set forth herein or developed by
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Settling Defendants and approved by EPA pursuant to this Consent
Decree. Settling Defendants shall also reimburse the United States
for pPast Response Costs and Future Response Costs as provided in
this Consent Decree.

b. The obligations of Settling Defendants to finance and
perform the Work and to pay amounts owed the United States under
this Consent Decree are joint and several. In the event of the
insolvency or other failure of any one or more Settling Defendants
to implement the requirements of this Consent Decree, the remaining
Settling Defendants shall complete all such fequirements.

6. Complian Wi A icabl aw

All activities undertaken by Settling Defendants pursuant to
this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and
regulations. Settling Defendants must also comply with all
applicable or relevant and appropriate requirements of all federal
and state environmental laws as set forth in the OU#1 ROD, the
Action Memorandum, and the SOW. The activities conducted pursuant
-to this Consent Decree, if approved by EPA, shall be considered to
be consistent with the NCP.

7. Permits

a. As provided in Section 121(e) of CERCLA and Section
300.400(e) of the NCP, no permit shall be required for any portion

of the Work conducted entirely on-site (i.e., within the areal
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extent of contamination or in very close pro;imity to the
contamination and necessary for implementation of the Work), except
that work performed on-site must conform with the applicable
requirements and standards as if a permit were in place. Where any
portion of the Work that is not on-site requires a federal or state
permit or approval, Settling Defendants shall submit timely and
complete applications and take all other actions‘necessary to
obtain all such permits or approvals.

b. The Settling Defendants may seek relief under the
provisions of Section XVIII (Force Majeure) of this Consent Decree
for any delay in the performance of the Work resulting from a
failure to obtain, or a delay in obtaining, any permit required for
the Work.

c. This Consent Decree is not, and shall not be construed
to be, a permit issued pursuant to any federal or state statute or

regulation.
VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

8. PEroject Supervision

a. All aspects of the Work to be performed by Settling
Defendants pursuant to Sections VI (Performance of the Work by
Settling Defendants), VII (Remedy Review), VIII (Quality Assurance,
Sampling and Data Analysis), and XV (Emergency Response) of this
Consent Decree shall be under the directidn and supervision of a

qualified licensed professional engineer. Management of all the
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Work to be performed pursuant to this Consent Decree shall be the
responsibility of the Project Coordinator. The Project Coordinator
shall serve as EPA’s primary contact on all matters relating to the
Work. Within ten (10) calendar days after lodging of this Consent
‘Decree or thirty (30) calendar days of EPA's approval’bf the Final
Remediai Design Report prepared pursuant to the OU#l Remedial
Design Administrative Order on Consent, In_the Matter of NI
Industries, Inc., Superfund Site, index No. II CERCLA-96-0108,
whichever is later, Settling Defendants shall award a contract for
construction of the Remedial Action and Removal Action to an
appropriate contractor(s). Within thirty (30) calendar days of
award of contract, the Settling Defendants shall submit a Remedi;l
Action Work Plan for Remedial Construction activitieskto EPA and
the Sﬁaté. The Remedial Action Work Plan shall include a Site
Management Plan, which shall identify the Project Coordinator,
Supervisory Engineer, contractors and subcontractors and their
respective responsibilities for construction of the Remedial Action
and Removal Action.

b. EPA will either approve, approve with conditions,
approve with modificatiéns, or disapprove the Remedial Action Work
Plan, in accordance with the procedures set forth in Section XI
(EPA Approval Of Plans and Other Submissions) of this Consent

Decree.
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S. Remedj 1 mov
a. As provided for in Paragraph 8.a. of this Consent
Decree, within ten (10) calendar days after lodging of this Consent
Decree or thirty (30) calendar days of EPA’'s approval of the Final

Remedial Design Report prepared pursuant to the OU#1 Remedial

Design Administrative Order on Consent, In t Matter of
Industries, Inc., Superfund Site, Index No. II CERCLA-96-0108,

whichever is later, Settling Defendants shall award a contract for
construction of the Remedial Action and Removal Action to an
appropriate contractor(s). Within thirty (30) calendar days of
award of contract, the Settling Defendants shall sugmit a Remedial
Action Work Plan for Remedial Construction activities to EPA and
the State. The RemedialkAction Work Plan shall provide for the
construction of the remedy set forth in the OU#1 ROD and the Action
Memorandum, in a manner which will result in the achievement of the
Performance Standards, in accordance with this Consent Decree, the
OU#1 ROD, the Action Memorandum, the SOW, and the design plans and
specifications developed in accordance with the Remedial Design
Work Plan and approved by EPA. Upon its approval by EPA, the
Remedial Action Work Plan shall be incorporated into and become
enforceable under this Consent Decree.

b. The Remedial Action Work Plan shall include the
following: (1) Any requests for modification of the approved

.Remedial Design Report; and (2) The Site Management Plan for
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construction of the Remedial Action and Removal Action. The Site
Management Planvshall-include, at a minimum, the follo@ing: (1)
identification of off-Site facilities proposed to be used to manage
hazardous substances, pollutants, contaminants, or other materials
resulting from construction activities; (2) discussion. of the
methods by which the construction operations shall proceed; (3)
discuésion ofvconstruction quality control; and (4) a Health and
Safety Plan for field activities required by the Remedial Action
Work Plan which conforms to the applicable Occupational Safety and
ﬁealth Administration and EPA requirementé including, but not
limited to, 29 C.F.R. § 1910.120. The Remedial Action Work Plan
also shall include a schedule for implementation of all Remedial
Action and Removal Action tasks identified in the final design
submittal and shall identify the initial formulation of the
Settiing Defendants' Remedial Action Project Team (including, but
not 1limited to, the Project Coordinator and the FSupervising
Engineer) .

c. Upon approval of the Remedial Action Work Plan by EPA,
after a reasonable opportunity for review and comment by the State,
Settling Defendants shall implement the activities required under
the Remedial Action Work Plan. The Settling Defendants shall
submit to EPA and the State all plans, submittals, or other
deliverables required under the approved Remedial Action Work Plan

in accordance with the approved schedule for review and approval
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pursuant to Section XI (EPA Approval of Plans and Other
Submissions) . Unless otherwise directed by EPA, Settling
Defendants shall not commence physical Remedial Action or Removal
Action activities at the Site prior to approval of the Remedial
Action Work Plan.

10. The Settling Defendants shall continue to implement the
Remedial Action, Removal Action, and O&M until all ‘of the
Performance Standards are achieved, urniless EPA, in its sole
discretion, determines that compliance with any of the Performance
Standards shall be waived based upon a determination of technical
impracticability, and for so long thereafter as is otherwise
- required under this Consént Decree. 1If EPA waives compliance with
any Performance Standard, based upon a determination of technical
impracticability, the Settling Defendants shall be responsible for
the attainment of any Alternate Performance Standards established
by EPA. The Settling Defendants shall continue O&M of the
soil/sediment component of the work (specifically, the landfill to
be constructed on the Site), in accordance with the EPA-approved
O&M Plan.

11. Modification of the SOW or Related Work Plans.

a. If EPA determines that modification to the work
specified in the SOW and/or in work plans developed pursuant to the
SOW is necessary to achieve and maintain the Performance Standards

or to carry out and maintain the effectiveness of the remedy set



- 22 -
forth in the OU#1 ROD and the Action Memorandum, EPA may require
that such modification be incorporated in the SOW and/or such work
plans. Provided, however, that a modification may only be required
pursuant to this Paragraph to the extent that it is consistent with
the scbpe of the remedy selected in the OU#1 ROD and the Action
Memorandum.

b. For the purposes of this Paragraph 11 and Paragraphs
46, 47, and 48 only, the "scope of the remedy selected in the OU#1l
ROD" is:

- Excavation of all soils contaminated.with lead above the
remedial action objective of 500 parts per million (ppm),
treatment via solidification/stabilization of those soils
classified as hazardous under the Resource Conservation and
Recovery Act, and disposal of the treated soils along with
non-hazardous soils in a landfill to be constructed on the
Site;

- Removal of contaminated stream sediments containing above
500 ppm of lead from the East Stream and drainage channel
north of route 130 and treatment/disposal of the sediments
in a manner similar to that described for soils above;

- Extraction and treatment of contaminated ground water with
direct discharge of the treatéd ground water to the

Delaware River, and;
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- Appropriate environmental monitoring to ensure the
effectiveness of the remedy.

c. For the purposes of this Paragraph 11 and Paragraphs
46, 47 and 48 only, the "scope of the remedy selected in
the...Action Memorandum" is:

- sampling in the West Stream and associated fléod plain in
areas A, B, and C at the Site;
- implementation of actions to reduce run-off east of the

West Stream in area B and from the tributaries to area C

from the landfill;

- removing and disposing of the remaining lead contaminated

soil from areas A, B, and C;

- confirmatory sampling, and;
- backfilling and grading, as necessary.

d. I1f Settling Defendants object to any modification
determined by EPA to be necessary pursuant to this Paragraph, with
the exception of the modification of plans or Performance Standards
provided for in Section E.2. (Goals For Aquifer Restoration) of the
SOW, they may seek dispute resolution pursuant to Section XIX
(Dispute Resolution), Paragraph 65 (record review). The SOW and/or
related work plans shall be modified in accordance with final

resolution of the dispute.
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e. Settling Defendants shall implement any work required
by any modifications incorporated in the SOW and/or in work plans
developed pursuant to the SOW in accordance with this Paragraph.

£. Nothing in this Paragraph shall be construed to limit
EPA's authority to require performance of further reéponse actions
as otherwise provided in this Consent Decree.

12. Settling Defendants acknowledge and agree that nothing in
this Consent Decree, the SOW, or.the Remedial Design or Remedial
Action Work Plans constitutes a warranty or representation of any
kind by Plaintiff that compliance with the work requirements set
forth in the SOW and the Work Plans will achieve the Performance
Standards.

13. Settling Defendants shall, prior to any off-Site shipment
of Waste Material from the Site to an out-of-state waste management
facility, provide written notification to the appropriate state
environmental official in the receiving facility's state and to the
'EPA Project Coordinator of such shipment of Waste Material.
However, this notification requirement shall not apply to any off-
Site shipments when the total volume of all such shipments will not
exceed 10 cubic yards.

a. The Settling Defendants shall include in the written
notification the following information, where available: (1) the
name and location of the facility to which the Waste Material are

to be shipped; (2) the type and quantity of the Waste Material to
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be shipped; (3) the expected schedule for the shipment of the Waste
Material; and (4) the method of transportation. The Settling
Defendants shall notify the state in which the planned receiving
facility is located of major changes in the shipment plan, such as
‘a decision to ship the Waste Material to another facility within
the same state, or to a facility in another state.
| b. The identity of the receiving facility énd state will
be determined by the Settling Defendants following the award of the
contract forvRemedial Action and Removal Action construction. The
Settling Defendants shall provide the information required by
Parégrapb 13.a as soon as practicable after the award of the
contract and before the Waste Material is actually shipped.
VII. REMEDY REVIEW
14. Periodic Review. Settling Defendants shall conduct any
studies and investigations as requested by EPA, in order to permit
EPA to conduct reviews of whether the Remedial Action is protective
of human health and the environment at least every five years as

required by Section 121(c) of CERCLA and any applicable

regulations. .
15. EPA Selection of Further Response Actions. If EPA

determines, at any time, that the Remedial Action or Removal Action
is not protective of human health and the environment, EPA may
select further response actions for the Site in accordance with the

requirements of CERCLA and the NCP.
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16. Opportunity To Comment. Settling Defendants, and if
required by Sections 113 (k) (2) or 117 of CERCLA, the public, will
be provided with an opportunity to comment on any further response
actions proposed by EPA as a result of the review conducted
pursuant to Section 121 (c) of CERCLA and to submit writtén comments
for the record during the comment period.

17. i nd ' i 10 6 P rther Res e
Actions. If EPA selects further response actions for the Site, the
Settling Defendants shall undertake such further response actions
.to the extent that the reopener conditiohs in Paragraph 80 or
Paragraph 81 (United States' reservations of liability based on
unknown conditions or new information) are satisfied.  Settling
Deféndants may invoke the procedures set forth in Section XIX
(Dispute Resolution) to dispute (1) EPA's determination that the
reopener conditions‘of Paragraph 80 or Paragraph 81 of Section XXI
(Covenants Not To Sue by Plaintiffs) are satisfied, (2) EPA's
determination that the Remedial Action is not protective of human
health and the environment, or (3) EPA's selection of the further
response actions. Disputes pertaining to whether the Remedial
Action is protectivé or to EPA's selection of further response
actions shall be resolved pursuant to Paragraph 65 (record review).

18. Submissions P . If Settling Defendants are required
to perform the further response actions pursuant to Paragraph 17,

they shall submit a plan for such work to EPA for approval in
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accordance with the procedures set forth in Section VI (Performance
of the Work by Settling Defendants) and shall implement the plan
approved by EPA in accordance with the provisions 6f this Decree.
VIII. U. TY S CE, SAMP TA YST

19. Settling Defendants shall use quality assurance, quality
céntrol, and chain of custody procedures for all samples in
accordance with "EPA Requirements for Quality Assurance Project
Plans for Environmental Data Operation," (EPA QA/RS); "Preparing
Perfect Project Plans," (EPA /600/9-88/087), the “Region II CERCLA
Quality Assurance Manual,” dated October 1989, and subsequent
amendments to such guidelines upon notification by EPA to Settling
Defendants of such amendment. Amended guidelines shall apply only
to procedures conducted after such notification. Prior to the
commencement of any monitoring project under this Consent Decree,
Settling Defendants shall submit to EPA for approval, after a
reasonable opportunity for review and comment by the State, a
Quality Assurance Project Plan ("QAPP") that is consistent with the
SOW, the NCP and applicable guidance documents. If relevant to the
proceeding, the Parties agree that validated sampling data
generated in accordance with the QAPP(s) and reviewed and approved
by EPA shall be admissible as evidence, without objection, in any
proceeding under this Decree. Settling Defendants shall ensure
that EPA persconnel and its authorized representatives are allowed

access at reasonable times to all laboratories utilized by Settling
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Defendants in implementing this Consent Decree. In addition,
Settling Defendants shall ensure that such 1laboratories shall
analyze all samples submit;ed by EPA pursuant to the QAPP for
quality assurance monitoring. Settling Defendants shall ensure
that the laboratories they utilize for the analysis of samples
taken pursuant to this Decree perform all analyses according to
accepted EPA methods. Accepted EPA methods consist of those
methods which are documented in the "Contract Lab Program Statement
o: Work for Inorganic Analysis" and the "Contract Lab Program
Statement of Work for Organic Analysis," dated March 1990, and any
amendments made thereto during the course of the implementation of
this Decree. Settling Defendants shall ensure that all
laboratories they use for analysis of samples taken pursuant to
this Consent Decree participate in an EPA or EPA-equivalent QA/QC
program. Settling Defendants shall ensure that all field
methodologies utilized in collecting samples for subsequent
analysis pursuant to this Decree will be conducted in accordance
with the procedures set forth in the QAPP approved by EPA.

20. Upon request, the Settling Defendants shall allow split or
duplicate samples to be taken by EPA or its authorized
representatives. Settling Defendants shall notify EPA not less
than 28 days in advance of any sample collection activity unless
shorter notice is agreed to by EPA. In addition, EPA shall have

the right to take any additional samples that EPA deems necessaiy.
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Upon request, EPA shall allow the Settling Defendants to take split
or duplicate samples of any samples it takes as part of the
Plaintiff's oversight of the Settling Defendants' implementation of
the Work.

21. Settling Defendants shall submit to EPA 5 copies of the
results of all sampling and/or tests or other data bbtained or
generated by or on behalf of Settling Defendants with respect to
the Site and/or the implementation of this Consent Decree unless
EPA agrees otherwise.

22. Notwithstanding any provision of this Consent Decree, the
United States hereby retains all of its information gathering and
inspection authorities and rights, including enforcement actions
related thereto, under CERCLA, RCRA and any other applicable
statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS

23, If the Site, or any other property where access and/or
land/water use restrictions are needed to implement this Consent
Decree, is owned or controlled by any of the Settling Defendants,

such Settling Defendants shall:

a. commencing on the date of lodging of this Consent
Decree, provide the United States and its representatives,
including EPA and its contractors, with access at all reasonable

times to the Site, or such other property, for the purpose of
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conducting any activity related to this Consent Decree including,

but not limited to, the following activities:
i. Monitoring the Work;

ii. Verifying any data or information submitted to

the United States;

iii. Conducting investigations relating to

contamination at or near the Site;
iv. Obtaining samples;

V. Assessing the need for, planning, or implementing

additional response actions at or near the Site;

vi. Implementing the Work pursuant to the conditions

set forth in Paragraph 84 of this Consent Decree;

vii. Inspecting and copying records, operating logs,
contracts, or other documents maintained or generated by
Settling Defendants or their agents, consistent with Section

XXIV (Access to Information);

viii. Agsessing Settling Defendants' compliance

with this Consent Decree; and
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ix. Determining whether the Site or other property is
being used in a manner that is prohibited or restricted, or that

may need to be prohibited or restricted, by or pursuant to this

Consent Decree;

b. commencing on the date of lodging of this Consent
Decree, refrain from using the Site, or such other property, in any
manner that would interfere with or adversely affect the integrity
or protectiveness of the remedial measures to be implemented
pursuant to this Consent Decree. For example, Settling Defendants
shall abide by the following land and/or water use restrictions,
which shall function to prevent the use of groundwater beneath the
Site, exposure to lead-contaminated soil, and damage to the

landfill to be constructed at the Site:

i. Soil excavation, including 1landscaping and
surficial regrading, shall not be conducted without prior EPA
approval;

ii. Groundwater beneath the Site shall not be
withdrawn for any purpose without prior EPA approval. Further,
groundwater supply wells shall not be installed or utilized at
the Site without prior EPA approval;

iii. No use or activity shall be permitted at the

Site which will interfere with remedial measures to be
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implemented in accordance with this Consent Decree, including
the extraction, treatment an discharge of groundwater and the
excavation solidification/stabilization of hazardous soil and
sediment; and

iv. No use or activity shall be permitted at the Site
which will interfere with remedial measures to be implehented in
accordance with this Consent Decree, including the on-Site
landfilling of contaminated soil and sediment; the construction
and maintenance of an on-Site landfill; and environmental
monitoring.

c. if EPA sSo requests, execute and record in the
Recorder's Office or Regisﬁry of Deeds or other appropriate land
records office of Salem County, State of New Jersey, an easement,
running with the land, that (i) grants a right of access for the
purpose of conducting any activity related to this Consent Decree
including, but not limited to, thqse activities listed in Paragraph
23.a of this Consent Decree, and (ii) grants the right to enforce
the land/water use restrictions listed in Paragraph 23.b. of this
Consent Decree, or other restrictions that EPA determines are
necessary to implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed pursuant to
this Cbnsent»Decree. Such Settling Defendants shall grant the

access rights and the rights to enforce the land/water use
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restrictions ;o one of more of the following persons, as determined
by EPA: (i) the United States, on behalf of EPA, and its
representatives, (ii) the State and its representatives, (iii) the
other Settling defendants and their representatives, and/or (iv)
other appropriate grantees. Such Settling Defendants shall, within
45 days of EPA;s request, submit to EPA for review and approval

with respect to such property:

i. A draft easement, in ‘substantially the form
attached hereto as Appendix F, that is enforceable under the
laws of the State of New Jersey, free and clear of all prior
liens and encumbrances (except as approved by EPA), and
acceptable under the Attorney General's Title Regulations

promulgated pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report prepared in
accordance with the U.S. Department of Justice Standards for the

Preparation of Title Evidence in Land Acguisitions by the United

States (1970) (the "Standards").

Within 15 days of EPA's approval and acceptance of the easement,
such Settling Defendants shall update the title search and, if it
is determined that nothing has occurred since the effective date of

the commitment or report to affect the title adversely, record the
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easement with the Recorder's Office or Registry of Deeds or other
appropriate offiée of Salem County. Within 30 days of recording
the easement, such Settling Defendants shall provide EPA with final
title evidence acceptable under the Standards, and a certified copy
of the origiﬁal recorded easement showing the élerk's recording

stamps.

24. If the Site, or any other éroperty where access and/or
land/water use restrictions are needed to implement this Consent
Decree, is owned or controlled by persons oﬁher than any of the
Settling Defendants, Settling Defendants shall use best efforts to

secure from such persons:

a. an agréement to provide access thereto for Settling
Defendants, as well as for the United States on behalf of EPA, and
the State, as well as their representatives (including
contractors), for the purpose of conducting ahy activity related to
this Consent Decree including, but not limited tb, those activities

listed in Paragfaph 23.a of this Consent Decree;

b. an agreement, enforceable by the Settling Defendants
and the United States, to abide by the obligations and restrictions
established by Paragraph 23.b of this Consent Decree, or that are

otherwise necessary to implement, ensure non-interference with, or
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ensure the protectivenessyof the remedial measures to be performed

pursuant to this Consent Decree; and

c. If EPA ?equests, the execution and recordation in the
Recorder's Office or Registry of Deeds or other appropriate land
records office of Salem County, State of New Jerséy, of an
easement, running with the land, that (i) grants a right of access
for the purpose of conducting any activity rela:ed to this Consent
Decree including, but not limited to, those activities listed in
Paragraph 23.a of this Consent becree, and (ii) grants the right to
enforce the land/water use restrictions listed in Paragraph 23.b of
this Consent Decree, or other restrictions that EPA determines are
necessary to implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed pursuant to

this Consent Decree.

The access rights and/or rights to enforce land/water use
restrictions shall be granted to one or more of the following
persons, as determined by EPA: (i) the United States, on behalf of
EPA, and its .representatives, (ii) the State and its
representatives, (iii) the other Settling defendants and their
representatives, and/or (iv) other appropriate grantees. Within 45
days of EPA’'s Settling Defendants shall submit to EPA for review

and approval with respect to such property:
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i. A draft easement, in substantially the form
attached hereto as Appendix F, that is enforceable under the
laws of the State of New Jersey, free and clear of all prior
liens and encumbrances (except as approved by EPA), and
acceptable under the Attorney General's Title  Regulations

promulgated pursuant to 40 U.S.C. § 255; and

ii. a current title commitment or report prepared in
accordance with the U.S. Department of Justice Standards for the
P a i i vidence j isiti b

States (1970) (the "Standards").

Within 15 days of EPA's approval and acceptance of the easement,
Settling Defendants shall update the title search and, if it is
determined that nothing has occurred since the effective date of
the commitment or report to affect the title adversely, the
easement shall be recorded with the Recorder's Office or Registry
of Deeds or other appropriate office of Salem County. Within 30
days of the recording of the easement, Settling Defendants shall
provide EPA with final title evidence acceptable under the
Standards, and a certified copy of the original recorded easement

showing the clerk's recording stamps.
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25. For purposes of Paragraph 24 of this Consent Decree, ?best
efforts" includes the payment of reasonable sums of money in
consideration of access, access easements, land/water wuse
restrictions, and/or restrictive easements. If any access or
iand/water use restriction agreements required by Paragraphs 24.a
or 24.b of this Consent Decree are not obtained within 45 days of
thé date of entry of this Consent Decree, or any access easements
or restrictive easements required by Paragraph 24.c of this Consent
Decree are not submitted to EPA in draft form within 45 days of the
date of EPA’'s request, Settling Defendants shall promptly notify
the United States in writing, and shall‘ include in that
notification a summary of the steps that Settling Defendants have
taken to attempt to comply with Paragraph 24 of this Consent
Decree, including any steps taken by Settling Défendants prior to
the entry of this Consent Decree. The ﬁnited,States may; as it
deems appropriate, aésiSt Settling Defendants in obtaining access
or land/water use restrictions, either in the form of contractual
agreements or ;n the form of easementé running with the land.
Settling Defendants shall reimburse the United States in accordénce
with the procedures in Section XVI (Reimbursement of Response
Costs), for all costs incurred by the Uniﬁed States in obtaining

such access and/or land/water use restrictions including, but not
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limited to, the cost of attorney time and the amount of monetary

consideration paid.

26. If EPA determines that land/water use restrictions in the
form of state or local laws, regulations, ordinances or other
governmental controls are needed to ihplement the remedy selected
in the ROD, ensure the integrity and protectiveness thereof, or
ensure non-interference therewith, Settling Defendants shall
cooperate with EPA's and the State’‘s efforts to secure such

governmental controls.

27. thwithstanding any provision of this Consent Decree,‘the
United States retains all of its access authorities and rights, as
well as all of its rights to require land/water use restrictions,
including enforcement authorities related thereto, under CERCLA,

RCRA and any other applicable statute or regulations.

X. REPORTIN EM
28. In addition to any other requirement of this Consent
Decree, Settling Defendants shall submit to EPA and the State
3 copies of written monthly progresé reports that: (a) describe the
actions which have been taken toward achieving compliance with this
Consent Decree during the previous month; (b) include a summary of
all results of sampling and tests and all other data received or

generated by Settling Defendants or their contractors or agents in
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the previous month; (c) identify all work plans, plans and other
deliverables required by this Consent Decree completed and
submitted during the previous month; (d) describe all actions,
including, but not limited to, data collection and implementation
of work plans, which are scheduled for the next six weeks and
provide other information relating to the progress of éonstruction,
including, but not limited to, critical path diagrams, Gantt charts
-and Pert charts; (e) include information regarding percentage of
completion, unresolved delays encountered or anticipated that may
affect the future schedule for implementation of the Work, and a
description of efforts made to mitigate those delays or anticipated
delays; (f) include any modifications to the work plans or other
schedules that Settling Defendants have proposed to EPA or that
have been approved by EPA; and (g) describe all activities
undertaken in support of the Community Relations Plan during the
previous month and those to be undertaken in the next six weeks.
Settling Defendants shall submit these progress reports to EPA and
the State by the tenth day of every month following the lodging of
this Consent Decree until EPA notifies the Settling Defendants
pursuant to Paragraph 48.b of Section XIV (“Certification of
Completion of the Work”). If requested by EPA, Settling Defendants
shall also provide briefings for EPA to discuss the progress of the

Work.
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29. The Settling Defendants shall notify EPA of any change in
the schedule described in the monthly progress report for the
performance of any activity, including, but not limited to, data
collection and implementation of work plans, no later than seven
days prior to the performance of the activity.

30. Upon the occurrence of any event during performance of the
Work that Settling Defendants are required to report pursuant to
Section 103 of CERCLA or Séction 304 of the Emergency Planning and
Community Rightjto-know Act'(EPCRA), Settling Defendants shall
within 24 hours of the onset of such event ofally notify the EPA
Project Coordinator or the Alternate EPA Project Coordinator (in
the event of the unavailability of the EPA Project Coordinator),
or, in the event that neither the EPA Project Coordinator or
Alternate EPA Project Coordinator is available, the Chief of the
New Jersey Remediation Branch, Emergency and Remedial Response
Division, Region II, United States Environmental Protection Agency.
If none of these persons are available, Settling Defendants shall
notify the EPA Region II Emergency 24-hour Hot Line, at (732) 548-
8730 and the National Response Center at (800) 424-8802. These
reporting requirements are in additién to the reporting required by
CERCLA Section 103 or EPCRA Section 304.

31, Within 20 days of the onset of such an event, Settling
Defendants shall furnish to Plaintiff a written report, signed by

the Settling Defendants' Project Coordinator, setting forth the



- 41 -
e&ents which occurred and the measures taken, and to be taken, in
response thereto. Within 30 days of the conclusion of such an
event, Settling Defendants shall submit a report setting forth all
actions taken in response thereto.

32. Settling Defendants shall submit 10 copies of all plans,
reports, and data required by the SOW, the Remedial Action Work
Plan, or any 6ther approved plans to EPA in accordance with the
schedules set forth in such plans. Settling Defendants shall
simultaneously submit 3 copies of all such plans, reports and data
to the State.

33. All reports and other documents submitted by Settling
Defendants to EPA (other than the monthly progress reports reférred
to above) which purport to document Settling Defendants' compliance
with the terms of this Consent Decree shall be signed by an
authorized representative of the Settling Defendants.

XI. EPA APPROVAL OF PILANS AND OTHER SUBMISSIONS

34. After review of any plan, report or other item which is
regquired to be submitted.for approval pursuant to this Consent
Decree, EPA, after reasonable opportunity for review and comment by
the State, shall: (a) approve, in whole or in part, the submission;
(b) approve the submission upon specified conditions; (c) modify
the submission to cure the deficiencies; (d) disapprove, in whole
or in part, the submission, directing that the Settling Defendants

modify the submission; or (e) any combination of the above.
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However, EPA shall not modify a submission without first providing
Settling Defendants at least one notice of deficiency and an
opportunity to cure within 14 days, except where to do so would
cause serious disruption to the Work or where previous
submission(s) have been disapproved due to material defects and the
deficiencies in the submission under consideration indicate a bad
faith lack of effort to submit an acceptable deliverable.

35. In the event of approval, approval upon conditions, or
modification by EPA, pursuant to Paragraph 34(a), (b), or (¢),
Settling Defendants shall proceed to take any action required by
the plan, report, or other item, as approved or modified by EPA
subject only to their right to invoke the Dispute Resolution
procedureé set forth in Section XIX'(Dispute Resolution) with
respect to the modifications or conditions made by EPA. 1In the
event that EPA modifies the submission to cure the deficiencies
pursuant to Paragraph 34(c) and the submission has a nmterial_
defect, EPA retains its right to seek stipulated penalties, as
provided in Section XX (Stipulated Penalties).

36. a. Upon receipt Qf a notice of disapproval pursuant to
Paragraph 34(d), Settling Defendants sﬁall,_within 14 days or such
longer time as specifiea. by EPA in such notice, correct the
deficiencies and resubmit the plan, report, or other item for
approval. Any stipulated penalties applicable to the submission,

as provided in Section XX, shall accrue during the l4-day period or
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otherwisé specified period but shall not be payable unless the
resubmission is disapproved or modified due to a material defect as
provided in Paragraph 38.

b. Notwithstanding the receipt of a notice of disapproval
pursuant to Paragraph 34(d), Settling Defendants shall proceed, at
the direction of EPA, to take any action required by any non-
deficient portion of the submission. Implementation of any non-
deficient portidn. of a submission shall not relieve Settling
Defendants of any liability for stipulated penalties under Section
XX (Stipulated Penalties).

37. In the event that a resubmitted plan, report or other item,
or portion thereof, is disapproved by EPA, EPA may again require
the Settling Defendants to correct the deficiencies, in accordance
with the preceding Paragraphs. EPA also retains the right to
modify or develop the plan, report or other item. Settling
Defendants shall implement any such plan, report, or item as
modified or developed by EPA, subject only to their right to invoke
the procedures set forth in Section XIX (Dispute Resolution).

38. If upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, Settling
Defendants shall be deemed to have failed to submit such plan,
report, or item timely and 'adequately unless the Settling
Defendants invoke the dispute resolution procedures set forth in

Section XIX (Dispute Resolution) and EPA's action is overturned
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pursuant to that Section. The provisions of Section XIX (Dispute
Resolution) and Section XX (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment of any
stipulated penalties during Dispute Resolution. If EPA's
disapproval or modification is upheld, stipulated penélties shall
accrue for such violation from the date on which the initial
submission was originally required, as provided in Section XX.

39. All plans, reports, and other items required to be
submitted to EPA under this Consent Decree shall, upon approval or
ﬁodification by EPA, be enforceable under this Consent Decree. In
the event EPA approves or modifies a portion of a plan, report, or
other item required to be submitted to EPA under this Consent
Decree, the approved or modified portion shall be enforceable under
this Consent Decree.

XII. PROJECT COORDINATORS

40. Within 40 days of lodging this Consent Decree or 60 days
of EPA's approval of the Final RD Report, whichever is later,
Settling Defendants and EPA will notify each other, in writing, of
the name, address and telephone number of their respective
designated Project Coordinators and Alternate Project Coordinators.
If a Project Coordinator or Alternate Project Coordinator initially
designated is changed, the identity of the successor will be given
to the other Parties at least 5 working days before the changes

occur, unless impracticable, but in no event later than the actual
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day the change is made. The Settling Defendants' Project
Coordinator shall be subject to disapproval by EPA and shall have
the technical expertise sufficient to .adequately oversee all
aspects of the Work. The Settling Defendants' Project Coordinator
shall not be an attorney for any of the Settling Defendants in this
matter. He or she may assign other representatives, including
other contractors, to serve as a Site representative for oversight
of performance of daily'Operations during remedial activities.

41. Plaintiff may designate other representatives including,
but not 1limited to, EPA employees, federal contractors, and
consultants, to bbserve and monitor the progress of any activity
undertaken pursuant to this Consent Decree. EPA's Project
Coordinator and Alternate Project Coordinator shall have the
authority lawfully vested in a Remedial.Project Manager (RPM) and
an On-Scene Coordinator (OSC) by the National Contingency Plan, 40
C.F.R. Part 300. In addition, EPA's Project Coordinator- or
Alternate Project Coordinator shall have authority, consistent with
the National Contiﬁgency Plan, to halt any Work required by fhis
Consent Decree and to take any necessary response action when s/he
determines that conditions at the Site constitute an emergency
situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of

Waste Material.
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XIII. F TO W

42. Within 30 days of entry of this Consent Decree, Settling
Defendants shall establish and maintain financial security in the
amount of $ 21,220,350.00 in one or more of the following forms:

(a) A surety bond guaranteeing performance of the Work;

(b) One or more irrevocable letters of credit equaling the
total estimated éost of the Work;

(c) A trust fund;

(d) A guarantee to perform the Work by one or more parent
corporations or subsidiaries, Aor by one or more
unrelated corporations that have a substantial
business relationship with at 1least one of the
Settling Defendants, or;

(e) A demonstration that one or more of the Settling
Defendants satisfy the requirements of 40 C.F.R. Part
264.143(f) .

43. If the Settling Defendants seek to demonstrate the ability
to complete the Work through a guarantee by a third party pursuant
to Paragfaph 42(d) of this Consent Decree, Settling Defendants
shall demonstrate that the guarantor satisfies the requirements of
40 C.F.R. Part 264.143(£) . If Settling Defendants seek to
demonstrate ﬁheir ability to complete the Work by means of the
financial test or the corporate guarantee pursuant to Paragraph

42(d) or (e), they shall resubmit sworn statements conveying the
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information required by 40 C.F.R. Part 264.143(f) annually, on the
anniversary of the effective date of this Consent Decree. 1In the
event that EPA determines at any time that the financial assurances
provided pursuant to this Section are inadeguate, ' Settling
Defendants shall, within 30 days of receipt of notice of EPA's
determination, obtain and present to EPA for approval one of the
other forms of financial assurance listed in Paragraph 42 of this
Consent Decree. Settling Defendants' inability to demonstrate
financial ability to complete the Work shall not excuse performance
of any activities required under this Consent Decree.

44. If Settling Defendants can show that the estimated cost to
complete the remaining Work has diminished below the amount set
forth in Paragraph 42 after entry of this Consent Decree, Settling
Defendants may, on any anniversary date of entry of this Consent
Decree, or at any other time agreed to by the Parties, reduce the
.amount of the financial security provided under this Section to the
estimated cost.of the remaining work to be performed. Settling
Defendants shail submit a proposal for such reduction to EPA, in
accordance with the requirements of this Section, and may reduce
the amount of the security upon approval by EPA. 1In the event of
a dispute, Settling Defendants may reduce the amount of the
security in accordance with the final administrative or judicial

decision resolving the dispute.
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45. Settling Defendants may change the form of financial
assurance provided under this Section at any time, upon notice to
and approval by EPA, provided that the new‘form of assurance meets
the requirements of this Section. In the event of a dispute,
Settling Defendants may change the form of the financial assurance
only in accordance with the final administrative or judicial

decision resolving the dispute.

XIV. RTIFICATION O MP, N
46. C i of Constructi h i diment onen
of W Groundwate n £ W

a. Within 14 days after Settling Defendants conclude that
the soil/sediment component of the Work (excluding O & M and post-
remediation monitoring) or the groundwater component of the Work
(excluding O & M and post-remediation monitoring) has been fully
constructed, Settling befendants shall schedule and conduct a pre-
certification inspection to be attended by Settling Defendants and
EPA. If, after the pre-certification inspection, the Settling
Defendants still believe that construction of the soil/sediment
component <. of the Work (excluding O & M and post-remediation
monitoring) or the groundwater component of the Work (excluding O
& M and post-remediation monitoring) has been completed, and EPA
believes that construction of the soil/sediment component of thé
Work (excluding O & M and post-remediation monitoring) or the

groundwater component of the Work (excluding O & M and post-



- 49 -

remediation monitoring) is complete, the Settling Defendants shall
submit a written report requesting certification to EPA for
approval, with a copy to the State, pursuant to Section XI (EPA
Approval of Plans and Other Submissions) within 60 days of the
'inspection. In the report, a registered professional engineer and
the Settling Defendants' Project Coordinator shall state that
construction of the soil/sediment component of the Work (excluding
O & M and post-remediation monitoring) or the groundwater component
of the Work (excluding O & M and post-remediation monitoring) has
been completed in full satisfaction of the requirements of this
Consent Decree. The written report shall include as-built drawings
signed and stamped by a professional engineer. The report shall
contain the following.statement, signed by a responsible corporate
official of a Settling Defendant or the Settling Defendants'
Project Coordinator:

"To the best of my knowledge, after thorough investigation,

I certify that the information contained in or accompanying

this submission is true, accurate and complete. I am aware

that there are significant penalties for submitting false

information, including the possibility of fine and

imprisonment for knowing violations."
If, after completion of the pre-certification inspectioﬁ and
receipt and review of the written report, EPA, after reasonable
opportunity to review and comment by the State, determines that
éonstruction of the soil/sediment component of the Work (excluding

O & M and post-remediation monitoring), or any portion thereof, or

the groundwater component of the Work (excluding O & M and post-
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remediation monitoring), or any portion thereof, has not been
completed in accordance with this Consent Decree, EPA will notify
Settling Defendants in writing of the activities that must be
undertaken by Settling Defendants pursuant to this Consent Decree
to complete construction of the soil/sediment component-of the Work
(excluding O & M and post-remed;ation menitoring) or the
groundwater component o0f the Work (excluding O & M and post-
remediation monitoring). Provided, however, that EPA may only
require Settling Defendants to perform such activities pursuant to
£his Paragraph to the extent that such activities are consistent
with the "scope of the remedy selected in the OU#l1 ROD," and within
the “scope of thé...Action Memorandum” as those terms are defined
in Paragraph 11. EPA will éet forth in the notice a schedule for
performance of such activities consistent with the Consent Decree
and the SOW or require the Settling Defendants to submit a schedule
to EPA for approval pursuant to Section XI (EPA Approval of Plans
and Other Submissions). Settling Defendants shall perform all
activities described in 'the notice in accordance with the
specifications and schedules established pursuant to this
Paragraph, subject to their right to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any
subsequent report requesting Certification of Completion and after

a reasonable opportunity for review and comment by the State, that
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conétruction of the soil/sediment component of the Work (excluding
0 & M and post-remediation monitoring) or the groundwater component
of the Work (excluding O & M and post-remediation monitéring) has
been performed in accordance with this Consent Decree, EPA will so
notify the Settling Defendants in writing.
47. Completion of the Remedial Action and Removgl.Action

a. Within 90 days after Settling Defendants conclude that
the Remedial Action and Removal Action (including O & M of the
groundwater component of the Work and Post-Remediation Monitoring,
and excluding 0& M of the soil/sediment component of the Work) have
been fully performed, and that all Performance Standards have been
achieved, Settling Defendants shall schedule and conduct a pre-
certification inspection to be attended by Settling Defendants and
EPA. If, after thé pre-certification inspection, the Settling
Defendants still believe that the Remedial Action and Removal
Action have been fully performed, and that all Performance
Standards have been achieved, Settling Defendants shall submit a
written report by a registered professional engineer stating that
the Remedial Action and Removal Action have been completed in full
satisfaction of ﬁhe requirements of this Consent Decree to EPA and
the State within 30 days of the inspection. The report shall
contain the following statement, signed by a responsible corporate
official of a Settling Defendant or the Settling Defendants'

"Project Coordinator:
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"To the best of my knowledge, after thorough investigation,

I certify that the information contained in or accompanying

this submission is true, accurate and complete. I am aware

that there are significant penalties for submitting false

information, including the possibility of fine and

imprisonment for knowing violations."
I1f, after review of the written report, EPA, after reasonable
opportunity to review and comment by the State, deterﬁines that any
portion of the Remedial Action and Removal Action has not been
completed in accordance with this Consent Decree, EPA will notify
Settling Defendants in writing of the activities that must be
undertaken by Settling Defendants pursuant to this Consent Decree
to complete the Remedial Action and Removal Action. Provided,
however, that EPA may only require Settling Defendants to perform
such activities pursuant to this Paragraph to the extent that such
activities are consistent with the "scope of the remedy selected in
the OU#1l ROD," and the “scope of the removal as defined...in the
Action Memorandum” as those terms are defined in Paragraph 1ll.
EPA will set forth in the notice a schedule for performance of such
‘activities consistent with the Consent Decree and the SOW or
require the Settling Defendants to submit a schedule to EPA for
approval pursuant to Section XI (EPA Approval of Plans and Other
Submissions) . Settling Defendants shall perform all activities
described in the notice in accordance with the specifications and
schedules established therein, subject to their right to invoke the

dispute resolution procedures set forth in Section XIX (Dispute

Resolution) .
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b.‘ If EPA concludes, based on the initial or‘ any
subsequent request for Certification of Completion of the Remedial
Action and Removal Action by Settling Defendants and after a
reasonable opportunity for review and comment by the State, that
the Remedial Action and Removal Action have been performed in
accordance with this Consent Decree, EPA will so notify the
Settling Defendants in writing. This certification shall
constitute the Certification of Completion of the Remedial Action
and Removal Action for purpéses of this Consent Decree, including,
but not limited to, Section XXI (Covenants Not to Sue by
Plaintiff). Certification of Completion éf the Remedial Action and
the Removal Action shall not affect Settling Defendants'
obligations under this Consent Decree.

48. Completion of the Work

a. Within 90 days after Settling Defendants conclude that
all phases of the Work (including O & M of the landfill), have been
fully performed, Settling Defendants shall schedule and conduct a
pre-certification inspection to be attended by Settling Defendants
and EPA. If, after the pre-certification inspection, the Settiing
Defendants stili believe that the Work has been fully performed,
Settling Defendants shall submit a written report by a registered
professional engineer stating that the Work has been completed in
full satisfaction of the requirements of this Consent Decree. The

report shall contain the following statement, signed by a
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responsible corporate official of a Settling Defendant or the
Settling Defendants' Project Coordinator:

“To the best qf my knowledge, after thorough investigation, I
certify that the information contained in or accompanying this
submigsion is true, accurate and complete. I am aware that there
are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing
violations.”

If, after review of the written report, EPA, after reasonable
opportunity to review and comment by the State, determines thét any
portion of the Work has not been completed in accordance with this
Consent Decree, EPA will notify'Settling Defendants in writing of
the activities that must be undertaken by Settling Defendants
pursuant to this Consent Decreevto complete the Work. Provided,
however, that EPA may only requife Settling Defendants to perform
such activities pursuant to this Péragraph to the extent that such
activities are consistent with the "scope of the remedy selected in
the OU#1 ROD," and the “scope of the removal as defined...in the
Action Memorandum” as those terms are defined in Paragraph 11. EPA
will set forth in the notice a schedule for performance of such
activities consistent with the Consent Decree and the SOW or
require the Settling Defendants to submit a schedule to EPA for
approval pursuaht to Section XI (EPA Approval of Plans and Other

Submigsions). Settling Defendants shall perform all activities
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described in the notice in accordance with the specifications and
schedules established therein, subject to their right to invoke the
dispute resolution procedures set forth in Section XIX (Dispute
Resolution) .

b. If EPA concludes, based on the initial or any subsequent
request for Certification of Completion of the Work by Settling
Defendants and after a reasonable opportunity for review and
comment by the State, that the Work has been performed in
accordance with this Consent Decree, EPA will so notify the
Settling Defendants in writing.

XV. EMERGENCY RESPONSE

49. In the event of any action or occurrence during the
performance of the Work which causes or threatens a release of
Waste Material from the Site that constitutes an emergency
situation or may present én immediate threat to public health or
welfare or the environment, Settling Defendants shall, subject to
Paragraph 50, immediately take all appropriate action to prevent,
abate, or minimize such release or threat of release, and shall
immediately notify the EPA's Project Coordinator, or, if the
Project Coordinator is unavailable, EPA's Alternate Project
Coordinator. If neither of these persons is available, the
Settling Defendants shall notify the Chief of the New Jersey
Remediation Branch, Emergency and Remedial Response Division,

Region TII. If none of these persons is available, Settling
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Defendants shall notify the EPA Region II Emergency 24-hour Hot
Line, at(732) 548-8730 and the National Response Center at (800)
424-8802. Settling Defendants shall take such actions in
consultation with EPA's Project Coordinator or other available
authorized EPA officer and in accordance with all applicable
provisions of the Health and Safety Plans, the Contingency Plans,
and any other applicable plans or documents developed pursuant to
the SOW. In the event that Settling Defendants fail to take
appropriate response action as required by this Section, and EPA

takes such action instead, Settling Defendanté shall reimburse EPA
all costs of the response action not inconsistent with the NCP
pursuant to Section XVI (Reimbursement of Response Costs).

50. Nothing in the preceding Paragraph or in this Coénsent
Decree shall be deemed to limit any authority of the United States
a) to take all appropriate action to protect human health and the
énvironment or to prevent, abate, respond to, or minimize an actual
or threatened release of Waste Material on, at, or from the Site,
or b) to direct or order such action, or seek an order from the
Court, to protect human health and the environment or to prevent,
abate, respond ﬁo, or minimize an actual or threatened release of
Waste Material on, at, or from the Sité, subject to Section XXI

(Covenants Not to Sue by Plaintiff).
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XVI. REIMBURSEMENT OF RESPONS OSTS
51. Within 30 days of the effective date of this Consent
Decree, Settling Defendants shall: pay to the United States
$1,515,064.07, in reimbursement of Past Response Costs, via
electronic funds‘transfer (“EFT”). Payment shall be remitted via
EFT to Mellon Bank, Pittsburgh, Pennsylvania, as follows:
To make payment yia EFT, Settling Defendants shall provide the
following information to their bank:v

a. Amount of payment;

b. Title of Mellon Bank account to receive the payment:
EPA;
c. Accohnt code for Mellon Bank account receiving the

péym%nt: 9108544;

d. Mell@n Bank ABA Routing Number: 043000261;

e. Name%of Respondent ;

£. Case%number;

g. SitekSpill Identifief Number: 02-61
Along with this information, Settling Defendants shall instruct
their bank to remﬁt payment in the agreed upon amount via EFT to
EPA’s account wit% Mellon Bank. To ensure that your payment is
properly recordedg you should send a letter, within one week of the
EFT, which refereéces the date of the EFT, the payment amount, the

name of the Site, the case number (02-61) and your name and address
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to the United Sﬁates as specified in Section XXVI (Notices and
Submissions) and%to the following:
, Richard Caspe, Director
Emergency and Remedial Response Division
U.8. Environmental Protection Agency
Region II
: 290 Broadway,19th Floor
New York, New York, 10007-1866
as well as to: ‘
Ronald Gherardi, Chief
Financial Management Branch
*Offlce of Policy and Management
U.S. EPA Region II
3 290 Broadway, 295th Floor
wa York, New York, 10007-1866.

52. Settlingi Defendants shall reimburse the EPA Hazardous
Substance Superfuﬁd for all Future Response Costs not inconsistent
with the National Contingency Plan. The United States will send
Settling Defendan&s a bill requiring payment that includes a SCORES$
Report and a DOJ-pkepared cost summary reflécting costs incurred by
DOJ and its contractors, if any, on a periodic basis. Settling
Defendants shall make all payments within 30 days of Settling
‘Defendants' receipt of each bill requiring payment, except as
otherwise provided in Paragraph 53, via electronic funds transfer
(“EFT") . Paymen@ shall be remitted wvia EFT to Mellon Bank,
Pittsburgh, Pennsflvania, as follows:

To make payment ﬁia EFT, Settling Defendants shall provide the

following informadion to their bank:
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o a. Amouﬁt of payment;
b. Titlé of Mellon Bank account to receive the payment:
EPA;
c. Acco&nt code for Mellon Bank account receiving the

payment: 9108544;
d. Mellon Bank ABA Routing Number: 043000261;
e. Name of Respondent;
£. Case§number;
g. Site/Spill Identifier Number: 02-61
Along with this ﬁnformation, Settling Defendants shall instruct
their bank to remit payment in the agreed upon amount via EFT to
EPA’s account with Mellon Bank. To ensure that your payment is
properly recorded§ you should send a letter, within one week of the
EFT, which referehces the date of the EFT, the payment amount, the
name of the Site, the case number (02-61) and your name and address
to the United Stbtes as specified in Section XXV1 (Notices and
Submissions) and to the following:
Richard Caspe,; Director
Emergency and Remedial Response Division
U.8. Environmental Protection Agency
. Region II
290 Broadway, 19th Floor
, New York, New York, 10007-1866
as well as to:
Ronald Gherardi, Chief
¢ Financial Management Branch
Office of Policy and Management
' U.S. EPA Region II

j 290 Broadway, 29th Floor
‘New York, New York, 10007-1866.



~ 60 -

53. Settliné Defendants may contest payment of any Future
Response Costs u&der Paragraph 52 if they determine that the United
States has made %n accounting error or if they allege that a cost
item that is inciuded represents costs inconsistent with the NCP.
Such objection sﬁall be made in writing within 30 dayé of receipt
of the bill and%must be sent to the United States pursuant to
Section XXVI (Noéices and Submissions). Any such objection shall
specifically ideﬁtify the contested Future Response Costs and the
basis for objection. In the event of an objection, the Settling
Defendants shall%within the 30 day period pay all uncontested
Future Response C@sts to the United States in the manner described
in Paragraph 52.% Simultaneously, the Settling Dgfendants shall
establish an inteﬁest—bearing escrow account in a federally-insured
bank duly charteréd in the State of New Jersey and remit to that
escrow account funds equivalent to the amount of the contested
Future Response Césts. The Settling Defendants shall send to the
United States, @s provided in Section XXVI (Notices and
Submissions), a co@y of the transmittal letter and check paying the
uncontested Futuré!Response Costs, and a copy of the correspondence
that establishes %nd funds the escrow account, including, but not
limited to, infor%ation containing the identity of the bank and
bank account under%which the escrow account is established as well
as a bank statem%nt showing the initial balance of the escrow

account. Simultanéously with establishment of the escrow account,
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;he Settling D%fendants shall initiate the Dispute Resolution
procedures in Séction XIX (Dispute Resolution). If the United
States prevails in the dispute, within 5 days of the resolution of
the dispute, theiSettling Defendants shall pay the sums due (with
accrued interest) to.the United States in the manner described in
Paragraph 52. ﬁf the Settling Defendants prevail concerning any
aspect of the cobﬁested costs, the Settling Defendants shall pay
that portion of &he costs (plus associated accrued interest) for
which they did not prevail to the United States in the manner
described in Parégraph 52; Settling Defendants shall be disbursed
any balance of %the escrow account. The dispute resoclution
procedures set ﬁorth in this Paragraph in conjunction with the
procedures set forth in Section XIX (Dispute Resolution) shall be
the exclusive méchanisms for resolving disputes regarding the
Settling Defendaﬁts' obligation to reimburse the United States for
its Future Respodse Costs.

54. In the evént that the payments required by Paragraph 51 are
not made within 30 days of the effeétive date of this Consent
Decree or the payﬁents required by Paragraph 52 are not made within
30 days of the Se%tling Defendants' receipt of the bill, Settling
Defendanﬁs shall bay Interest on the unpaid balance. The Interest
to be paid on Pas# Response Costs under this Paragraph shall begin
to accrue 30 days after the effective date of this Consent Decree.

The Interest on F@ture Response Costs shall begin to accrue on the

1 .
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date of the bill. The Interest shall accrue through the date of
the Settling Defenﬁant's payment. Payments of Interest made under
this Paragraph sh%ll be in addition to such other remedies or
sanctions availablé to Plaintiffs by virtue of Settling Defendants'
failure to make tibely payments under this Section. The Settling
Defendants shall @ake all payments required by this Paragraph in
the manner describ@d in Paragraph 51.
| XVII. INDEMNIFICATION AND INSURANCE

55. a. The ﬁnited States does not assume any liability by
entering into thi$ agreement or by wvirtue of any deéignation of
Settling Defendanﬁs as EPA's authorized representatives under
Section 104 (e) of%CERCLA. Settling Defendants shall indemnify,
save and hold harmless the United States and its officials, agents,
employees, contraétors, subcontractors, or representatives for or
from any and all blaims or causes of action arising from, or on
account of, negligeht or other wrongful acts or omissions of
Settling Defendant@, their officers, directors, employees, agents,
contractors, subcohtractors, and any persons acting on their behalf
or under their con?rol, in carrying out activities pursuant to this
Consent Decree, i%cluding, but not limited to, any claims arising
from any designatﬁon of Settling Defendants as EPA's authorized
. representatives uhder Section 104 (e) of CERCLA. Further, the
Settling Defendanﬁs agree to pay the United States all costs it

incurs including,ﬁbut not limited to, attorneys fees and other
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expenses of litigation and settlement arising from, or on account
of, claims made against the United States based on negligent or
other wrongful acts or omissions of Settling Defendants, their
officers,4 diréctors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf or under
their control, in carrying out activities pursuant to this Consent
Decree. The United States shall not be held out as a party to any
contract entered into by or oh behalf of Settling Defendants in
carrying out activities pursuant to this Consent Decree. Neither
the Settling Defendants nor any such contractor shall be considered
an agent of the United States.

b. The United States shall give Settling Defendants notice
of any claim for which the United States plans to seek
indemnifiqation pursuant to Paragraph 55.a.; and shall consult with
Settling Defendants prior to settling such claim.

56. Settling Defendants waive all claims against the United
States for damages or reimbursement or for set-off of any payments
made or to be made to the United States, arising from or on account
of any éontract,_agreement, or arrangement between any one or more
of Settling Defendants and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on
account of construction delays. 1In addition, Settling Defendants
shall indemnify and hold harmless the United States with respect to

any and all claims for damages or reimbursement arising from or on
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account of any contract, agreement, or arrangement between any one
or more of Settling Defendants and any person for performance of
Work on or relating to the Site, including, but not limited to,
claims on account of construction delays.

57. No later than 15 days before commencing any on-site Work,
Settling Defendants shall secure, and shall maintain until the
first anniversary of EPA's Certificathnl of Completion of the
Remedial Action and Removal Action pursuant to Paragraph 47.b. of
Section XIV (“Certification of Completion of Remedial Action and
Removal Action”) comprehensive general liability insurance with
limits of $20 million dollars, combined single 1limit, and
automobile liability insurance with limits of $10 million dollars,
combined single limit, naming the United States as an additionél
insured. ‘In addition, for the duration of this Consent Decree,
Settling Defendants shall satisfy, or shall ensure that their
contractors or subcontractors satisfy, all applicable laws and
'regulations regarding the provision of worker's compensation
insurance for all persons performing the Work on behalf of Settling
Defendants in furtherance of this Consent Decree. Prior to
commencement of. the Work under this Consent Decree, Settling
Defendants shall provide to EPA certificates of such insurance and
a copy of each insurance policy. Settling Defendants shall
resubmit such certificates and copies of policies each year on the

anniversary of the effective date of this Consent Decree. If
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Séttling Defendants demonstrate by evidence satisfactory to EPA
that any contractor or subcontractor maintains insurance equivalent
to that described above, or insurance coveriné the same risks but
in a lésser amount, then, with respect to that contractor or
subcontractor, Settling Defendants need provide only that portion
of the insurance described above which is not maintained by the
contractor or subcontractor.
XVIII. FORCE MAJEURE

58. '"Force majeure," for purposes of this Consent Decree, is
defined as any event arising from causes beyond the control of the
Settling Defendants, of any entity controlled by Settiing
Defendants, or of Settling Defendants' contractors, that delays or
prevents the performénce of any obligation under this Consent
Decree despite Settling Defendants' best efforts to fulfill the
obligation. The requirement that the Settling Defendants exercise
"best efforts to fulfill the obligation" includes using best
efforts to anticipate any potential force majeuré event and best
efforts to address the effects of any potential force majeure event
(1) as it 1is o;curring and (2) following the potential force
majeure event, such that the delay is minimized to the greatest
extent possible.v "Fofce Majeure" does not include ‘financial
inability to complete the Work or a failure to attain the

- Performance Standards.
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59. If any event occurs or has occurred that may delay the
performance of any obligation under this Consent Decree,; whether or
not caused by a force majeure event, the Settling Defendants shall
notifj orally EPA's.Project Coordinator or, in his or her absence,
EPA's Alternate Project Coordinator or, in the event both of EPA's
designated representétives are unavailable, the Chief of the New
‘Jersey Remediation Branch, Emergency‘& Remedial Response Division,
Region II, within 48 hours of when Settling Defendants first knew
that the>event might cause a delay. Within 5 days thereafter,
Settling Defendants shall provide in writing to EPA an explanation
and description of the reasons for the delay; the anticipated
duration of the delay; all actions taken or to be taken to prevent
or minimize the delay; a schedule for implementation of any
measures to be taken to prevent or mitigate the delay or the effect
of the delay; the Settling Defendants' rationale for attributing
such delay to a force majeure event if they intend to assert such
a claim; and a statement as to whether, in the obinion of the
Settling Defendants, such event may cause or contfibute to an
endangerment to public health, welfare or the environment. The
Settling Defendénts éhall include with any notice all available
documentation supporting their c¢laim that thé delay was
attributable to a force majeure. Failure to comply with the above
requirements shall preclude Settling Defendants from asserting any

claim of force majeure for that event for the period of time of
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such failure to comply, and for any additional delay caused by such
failure. Settling Defendants shall be deemed to know of any
circumstance of which Settling Defendants, any'enéity ccntroiled by
Settling Defendants, or Settling Defendants' contractors knew or
should have known.

60. If EPA agrees that the delay or anticipated delay is
attributable to a force majeure event, the time for performance of
the obligations under this Consent Decree that are affected by'the
force majeure event will be extended by EPA for such time as is
necessary to complete those obligations. B&An extension of the time
for performance pf the obligations affected by the force majeure
event shall not, of itself, extend the time for performance of any
other obligationf If EPA does not agree that the delay or
anticipated delay has been or will be caused by a force majeure
event, EPA will notify the Settling Defendants in writing of its
decision. If EPA agrees that the delay is attributable to a force
majeure event, EPA will notify the Settling Defendants in writing
of the length of the extension, if any, for performance of the
obligations affected by the force majeure event.

61. If the Settling Defendants elect to invoke the dispute
resolution procedures set forth in Section XIX (Dispute
Resolution), they shall do so no later than 15 days after receipt
of EPA's notice. In any such proceeding, Settling Defendants shall

have the burden of demonstrating by a preponderance of the evidence
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that the delay or anticipated delay has been or will be caused by
a force majeure event, that the duration of the delay or the
extension sought was or will be warranted under the circumstances,
that best efforts were exercised to avoid and mitigate the effects
of the delay, and that Settling Defendanﬁs complied with the
requirements of Péragraphs 58 and 59, above. If Settling
Defendants carry this burden, the delay at issue shall be deemed
not to be a violation by Settling Defendants of the affected
obligation of this Consent Decree identified to EPA and the Court.
XIX. DISP RESOLUTIO

62. Unless otherwise expressly provided for in this Consent
Decree, the dispute resolution procedures of this Section shall be
the exclusive mechanism to resolve disputes arising under or with
respect to this Consent Decree. However, the procedures set forth
in this Section shall not apply to actions by the United States to
enforce obligations of the Settling Defendants that have not been
disputed in accordance with this Section, and the procedures set
forth in this section shall not apply to decisions by EPA regarding
Performance Standards (or Alternate Performance standards
considered by EPA).

63. Any dispute which arises under or with respect to this
Consent Decree shall in the first instance be the subject of
informal negotiations between the parties to the dispute. The

period for informal negotiations shall not exceed 20 days from the
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time the dispute arises, unless it is modified by written agreement
of the parties to the dispute. The dispute shall be considered to
have arisen when one party sends the other parties a written Notice
of Dispute.

64. a. In the event that the parties cannot resolve a dispute
by informal negotiations under the preceding Paragraph, then the
position advanced by EPA shall be considered binding unless, within
30 days after the conclusion of the informal negotiation period,
Settling Defendants invoke the formal dispute resolution procedures
of this Section by serving on the United States a written Statement
of Position on the matter in dispute, including, but not limited
to, any factual data, analysis or opinion supporting that position
and any supporting documentation relied upon by the Settling
Defendants. The Statement of Position shall specify the Settling
Defendants' position as to whether formal dispute resolution should
proceed under Paragraph 65 or Paragraph 66.

b. Within 60 days after receipt of Settling Defendants'
Statement of Position, EPA will serve on Settling Defendants its
Statement of Position, including, but not limited to, any factual
data, analysis, or opinion supporting that position and all
supporting documentation relied upon by EPA. EPA's Statement of
Position shall include a statement as to whether formal dispute

resolution should proceed under Paragraph 65 or 66. Within 30 days
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after receipt of EPA's Statement of Position, Settling Defendants
may submit a Reply.

c. If there is disagreement between EPA and the Settling
Defendants as to whether dispute resolution should proceed under
Paragraph 65 or 66 the parties to the dispute shall follow the
procedures set forth in the paragraph determined by EPA to be
applicable. However, if the Settlinngefendants ultimately appeal
to the Court to resolve the dispute, the Court shall determine
which paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs 65 and 66.

65. Formal dispute resolution for disputes pertaining to the
selection or adequacy of any response action and all other disputes
that are accorded review on the administrative record under
appliéable'principles of administrative law shall be conducted
pursuant to the procedures set forth in this Paragraph. For
purposes of this Paragraph, the adequacy of any response action
'includes, without limitation: (1) the adequacy or appropriateness
of plans, procedures to implement plans, or any other items
rquiring approvél by EPA under this Consent Decree; and (2) the
adequacy of the performance of response actions taken pursuant to
this Consent Decree. Nothing in this Consent Decree shall be
construed to allow any dispute by Settling Defendants regarding the
‘validity of the provisions of the OU#1 ROD or the provisions of the

Action Memorandum.
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a. An administrative record of the dispute shall be
maintained by EPA and shall contain all statements of position,
including supporting documentation, submitted pursuant to this
Section. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the dispute.

b. The Director of the Emergency & Remedial Response
Division, EPA Region II, will issue a final administrative decision
resolving the dispute based on the administrative record described
in Paragraph 65.a. This decision shall be binding upon the Settling
Defendants, subject only to the right to seek judicial review
pursuant to 64.c. and d.

c. Any administrative decision made by EPA pursuant to
Paragraph 65.b. shall be reviewable by this Court, provided that a
motion for judicial review of the decision is filed by the Settling
Defendants with the Court and served on all Parties within 10 days
of receipt of EPA's decision. The motion shall include a
description of the matter in dispute, the efforts made by the
parties to resolve it, the relief requested, and the échedule, if
any, within which the dispute must be resolved to ensure orderly
implementation of this Consent Decree. The United States may file
a response to Settling Defendants' motion. |

d. In proceedings on any dispute governed by this
Paragraph, Settling Defendants shall have the burden of

demonstrating that the decision of the Emergency & Remedial
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Response Division Director is arbitrary and capricious or otherwise
not in accordance with law. Judicial review of EPA's decision
shall be on the administrétive record compiled pursuant to
Paragraph 65.a.

66. Formal dispute resolution for dispﬁtes that neither pertain
to the selection or adequacy of any response action nor are
otherwise accorded review on the administrative record under
applicable principles of administrative law, shall be governed by
this Paragraph.

a. Following receipt of Settling Defendants' Statement of
Position submitted pursuant to Paragraph 64, the Director of the
Emergency & Remedial Response Division, EPA Region II, will issue
a final decision resolving the dispute.v The Emergency & Remedial
Response Division Director's decision shall be binding on the
Settling Defendants' unless, within 10 days of receipt of the
decision, the Settling Defendants file with the Court and serve on
the parties a motion for judicial review of the decision setting
forth the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within
which the dispute must be resolved to ensure orderly implementation
of the Consent Decree. The United States may file a response to

Settling Defendants' motion.
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b. Notwithstanding Paragraph N of Section Il(Background)
of this Consent Decree, judicial review of any dispute governed by
this Paragraph shall be governed by applicabla principles of law.

67. The invocation of formal dispute resolution procedures
under this Section shall not extend, postpone or affect in any way
any obligation of the Settling Defendants under this Consent
Decree, not directly in dispute, unless EPA or the Court agrees
otherwise. Stipulated penalties with respect to the disputed
matter shall continue to accrue but payment shall be stayed pending
resolution of the dispute as provided in Paragraph 76.
Notwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicable
provision of this Consent Decree. In the event that the Settling
Defendanﬁs do not prevail on the disputed issue, stipulated
penalties shall be assessed and paid as provided in Section XX
(Stipulated Penalties).

XX. STIPULATED PENALTIES

€8. Settling Defendants shall be 1liable for stipulated
penalties in the amounts set forth in Paragraphs 69 and 70 to the
United States for failure to comply with the requirements of this
Consent Decree specified below, unless excused under Section XVIII
(Force Majeure) . "Coméliance" by Settling Defendants shall include
completion of the activities under this Consent Decree or any work

plan or other plan approved under this Consent Decree identified
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below in accordance with all applicable requirements of law, this
Consent Decree, the SOW, and any plans or other documents approved
by EPA pursuant to this Consent Decree and within the specified
time schedules established by and approved under this Consent
Decree.
69. a. The following stipulated penalties shall accrue per

violation per day for any noncompliance identified in Subparagraph

b:
Penalty Per Violation Period of Noncompliance
Per Day
$1,000 1st thru S5th day
$2,000 6th thru 15th day
$3,000 16th thru 30th day
$7,000 31st thru 45th day
$12,000 46 day and beyond
b. Compliance milestones subject to the stipulated

penalties identified in subparagraph a., above, are as follows:

1. Submittal of the name of the Project Coordinator
to EPA pursuant to Section XII of this Consent
Decree;

2. Payment of Past Response Costs and Future
Respbnse Costs pursuant to Section XVI of this
Consent Decree;

3. Payment of Stipulated Penalties pursuant to

Section XX of this Consent Decree;
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11.

- 75 -
Provision of Financial Assurance pursuant to
Section XIII of this Consent Decree;
Compliance with all reporting requirements set
forth in paragraphs 30 and 31 of this Consent
Decree;
Implementation of Remedial Cohstruction,
Operation and Maintenance of the Remedy in
accordance with the SOW and this Consent Decree;
Implementation of ény Additional Work in
accordance with any work plan submitted by
Settling‘Defendants and approved by EPA pursuant
to Section VI of this Consent Decree;
Submission and, 1if necessary, revision and
resubmission of the Remedial Action Work Plan;
Submission and, if necessary, revision and
resubmission of the Operation and Maintenance
and Post Remediation Monitoring Plan;
Submission and, if necessary, revision and
resubmission of the Notice of Completion and
Final Report for the Remedial Construction;
Submission and, if necessary, revision and
resubmission of the Notice of Completion and
Final Report for the Remedial Action and Removal

Action;
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12. Submission and, if necessary, revision and
resubmission of the Notice of Completion and
Final Report for Post-Remediation Groundwater
Monitoring, or;
13. Submission and, 1if necessary, revision and
resubmission of the Notice of Completion and
Final Report for Opgration and Maintenance.

70. Settling Defendants shall pay to the Plaintiff stipulated
penalties in the amount of $2,000 per day for each day the Settling
Defendants fail to meet any deadline, time limit, or scheduling
milestone established in this Consent Decree and not specifically
referred to in Paragraph 69 of this Consent Decree.

71. In the event that EPA assumes performance of a portion or
all of the Work pursuaﬁt to Paragraph 84 of Section XXI (Covenants
Not to Sue by Plaintiff), Settling Defendants shall be liable for
a stipulated penalty in the amount of $50,000.

72. All penalties shall begin to accrue on the day after the
complete performance is due or the day a violation occurs, and
shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. However,
stipulated penalties shall not accrue: (1) with respect to a
deficient submiséion under Section XI (EPA Approval of Plans and
Other Submissions), during the period, if any, beginning on the

3lst day after EPA's receipt of such submission until the date that
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EPA notifies Settling Defendants of any deficiency; (2) with
respect to a decision by the Director of the Emergency & Remedial
Response Division, EPA Region II, under Paragraph 65.b or 66.a. of
Section XIX (Dispute Resolution), during the period, if any,
beginning on the 21st day after the date that Settling Defendants’
reply to EPA's Statement of Position is received until the date
that the Director issues a final decision regarding such dispute;
or (3) with respect to judicial review by this Court of any dispute
under Section XIX (Dispute Resolution), during the period, if any,
beginning on the 31st day after the Court's receipt of the final
submission regarding the dispute until the date that the Court
issues a final decision regarding such dispute. Nothing herein
shali prevent the simultaneous accrual of separate penalties for
separate violations of this Consenﬁ Decree.

73. Following EPA's determination that Settling Defendants have
failed to comply with a requirement of this Consent Decree, EPA
may give Settling Defendants written notification of the same and
describe the noncompliance. EPA may send the Settling Defendants
a written demahd for the payment of the penalties. However,
penalties shall accrue as provided in the preceding Paragraph
regardless of whether EPA has notified the Settling Defendants of

a violation.
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74. All penalties accruing under this Section shall be due and
payable to the United States within 30 days of the Settling
Defendants' receipt from EPA of a demand for payment of the
penalties, unless Settling Defendants invoke the Dispute Resolution
procedures under Section XIX (Dispute Resolution). All‘payments to
the United States under this Section shall be paid via electronic
funds transfer (“EFT”). Payment shall be remitted via EFT to
Mellon Bank, Pittsburgh, Pennsylvania, as follows: .

To make payment via EFT, Settling Defendants shall provide the

following information to their bank:

a. Amount of payment;

b. - Title of Mellon Bank account to receive the payment:
EPA;

c. Account code for Mellon Bank account receiving the

payment: 9108544;
d. Mellon Bank ABA Routing Number: 043000261;
.'e. Name of Respondent;

f. Case number;

g. Site/Spill Identifier Number: 02-61
Along with this information, Settling Defendants shall instruct
their bank to remit payment in the agreed upon amount via EFT to
EPA’'s account with Mellon Bank. To ensure that your payment is
properly recorded, you should send a letter, within one week of the

EFT, which references the date of the EFT, the payment amount, the
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name of the Site, the case number (02-61) and your name and address
to the United States as specified in Section XXVI (Notices and
Submissions) and to the following:
Richard Caspe, Director
Emergency and Remedial Response Division
U.S. Environmental Protection Agency
Region II
290 Broadway, 19th Floor
New York, New York, 10007-1866
as well as to:
Ronald Gherardi, Chief
Financial Management Branch
Office of Policy and Management
U.S. EPA Region II
290 Broadway, 29th Floor
New York, New York, 10007-1866.

75. The payment of penalties shall not alter in any way
Settling Defendants' obligation to complete the performance of the
Work required under this Consent Decree.

76. Penalties shall continue to accrue as provided in Paragraph
72 during any dispute resolution period, but need not be paid until
the following:

a. If the dispute is resolved by agreement or by a
decision of EPA that is not appealed to this Court, accrued
penalties determined to be owing shall be paid to EPA within 15
days of the agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the United

States prevails in whole or in part, Settling Defendants shall pay

all accrued penalties determined by the Court to be owed to EPA
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within 60 days of receipt of the Court's decision or order, except
as provided in Subparagraph c below;
c. If the District Court's decision is appealed by any
Party, Settling Defendants shall pay all accrued penalties
determined by the District Court to be owing to the United States
into an interest-bearing escrow account within 60 days of receipt
of the Court's decision or order. Penalties shall be paid into
this account as they continue to accrue, at least every 60 days.
Within 15 days of receipt of the final appellate court decision,
the escrow agent shall pay the balance of the‘account to EPA or to
Settling Defendants to the extent that they prevail.

77. a. If Settling Defendants fail to pay stipulated penalties
when due, the United States may institute proceedings to collect
the penalties, as well as interest. Settling Defendants shall pay
Interest on the unpaid balance, which shall begin to accrue on the
date of demand made pursuant to Paragraph 74.

b. Nothing in this Consent Decree shall be construed as
prohibiting, altering, or in any way limiting the ability of the
United States to seek any other remedies or sanctions available by
virtue of Settling Defendants' violation of this Decree or of the
statutes and regulations upon which it is based, including, but not
limited to, penalties pursuant to Section 122(1) of CERCLA.
Provided, however, that the United States shall not seek civil

penalties pursuant to Section 122(l) of CERCLA for any violation
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for which a stipulated penalty is provided herein, except in the
case of a willful violation of the Consent Decree.

78. Notwithstanding any other provision of this Section, the
United States may, in its unreviewable discretion, waive any
portion of stipulated penalties that have accrued pursuant to this
Consent Decfee.

XXI. COVENANTS NOT TQ.SQE BY PLAINTIFFS

79. 1In consideration of the actions that will be performed and
the payments that will be made by the Settling Defendants under the
terms of the Consent Decree, and except as specifically provided in
Paragraphs 80, 81 énd 83 of this Section, the United States
éovenants not to sue ‘or to take administrative action against
Settling Defendants pursuant to Sections 106 and 107 (a) of CERCLA
and Section 7003 of RCRA relating to the Site, except the RCRA-
regulated landfill on the Site, to which this covenant does not
apply. Except with respect to future liability, these covenants
not to sue shall take effect upon ﬁhe receipt by EPA of the
payments required by Section XVI (Reimbursement of Response Costs).
With respect to future liability, these covenants not to sue shall
take effect upon Certification of Completion of the Remedial Action
and Removal Action by EPA pursuant to Paragraph 47.b. of Section
XIV (“Certification of Completion of the Remedial Action and
Removal Action”). These covenants not to sue are conditioned upon

the satisfactory performance by Settling Defendants of their
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obligations under this Consent Decree. These covenants not to sue
extend only to the Settling Defendants and do not extend to any
other person.

80. United States' Pre-certification reservations.
Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without
prejudice to, the right to institute p;oceedings in this action or
in a new action, or to issue an administrative order seeking to
compel Settling Defendants (1) to perform further response actions
relating to the Site or (2) to reimburse the United States for
additional costs of response if, prior to Certification of
Completion of the Remedial Action and Removal Action:

(i) conditions at the Site, previously unknown to EPA, are
discovered, or
(ii) information, previously unknown to EPA, is received,
in whole or in part,
and these previously unknown conditions or information together
with any other relevant information indicates that the Remedial
Action is not protective'of human health or the environmeht.

81. United States' Post-certification reservations.
Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or

in a new action, or to issue an administrative order seeking to



.- 83 -
compel Settling Defendants (1) to perform further response actions
relating to the Site or (2) to reimburse the United States for
additional costs of response if, subsequent to Certification of
Completion of the Remedial Action and Removal Action:
(1) conditions at the Site, previously unknown to EPA, are
discovered, or
(ii) information, previously unknown to EPA, is received,
in whole or in part,
and these previously unknown conditions or this information
together with other relevant information indicate that the Remedial
Action or Removal Action is not protective of human health or the
environment.

82. For purposes of Paragraph 80, the information and the
conditions known to EPA shall include only that information and
those conditions known to EPA as of the date the OU#1 ROD was
signed and set forth in the Record of Decision for the Site and the
administrative record supporting the Record of Decision. For
purposes of Paragraph 81, the information and the conditions known
to EPA shall include only that information and those conditions
known to EPA as of the date of Certification of Completion of the
Remedial Action and Removal Action and set forth in the Record of
Decision, the administrative record supporting the Record of
Decision, the post-OU#1 ROD administrative record, or in any

information received by EPA pursuant to the requirements of this
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Consent Decree prior to Certification of Completion of the Remedial
Action and Removal Action.

83. Gengrél reservations of rights. The covenants not to sue
set forth above do not pertain to any matters other than those
expressly specified in Paragraph 79. The United States. reserves,
and this Consent Decree is without prejudice to, all rights agaiﬁst
Settling Defendants with respect to all other matters, including
but not limited to, the following:

(1) claims based on a failure by Settling Defendants to
meet a requirement of this Consén; Decree;

(2) liability arising from the past, present, or future
disposal, release, or threat of release of Waste Materials
outside of the Site;

(3) liability for future disposal of Waste Material at the
Site, other than as provided in the OU#l1 ROD, the Action
Memorandum, the Work, or otherwise ordered by EPA;

(4) 1liability for damages for injury to, destruction
or loss of natural resources, and for the costs of any natural
resource damage assessments;

(5) criminal liability;

(6) liability for violations of federal or state law which
occur during or after implementation of the Remedial Action; and

(7) liability, prior to Certification of Completion of

the Remedial Action and/or Removal Action, for additional
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response actions tha: EPA determines are necessary to achieve _

Performance Standarczs, but that cannot be required pursuant

to Paragraph 11 (Modification of the SOW or Related Work

Plans); ,

(8) previously incurred costs of response above the amounts
reimbursed pursuant to Paragraph 51;

(9) liability for costs that the United States will incur
related té the Site but are not within the definition of Future
Response Costs.

84. Work Takeover In the event EPA determines that Settling
Defendants have ceased implementation of any portion of the Work,
are seriously or repeatedly deficient or late in their performance
of the Work, or are implementing the Work in a manner which may
cause an endangerment to human health or the environment, EPA may
assume the performance of all or any portions of the Work as EPA
"determines necessary. Settling Defendants may invoke the
procedures set forth in Section XIX (Dispute Resolution), Paragraph
65, to dispute EPA's determination that takeover of the Work is
warranted under this Paragraph. Costs incurred by the United
States in performing the Work pursuant to this Paragraph shall be
considered Future Response‘Costs that Settling Defendants shall pay

pursuant to Section XVI (Reimbursement of Response Costs).
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85. Notwithstanding any other'provision of this Consent Decree,
the United States retains all authority and reserves all rights to
take any and all response actions authorized by law.

XXII. COVENANTS BY SETTLING DEFENDANTS

86. Covenant Not to_ Sue. Subject to the reservations in
Paragraph 87, Settling Defendants hereby covenant not to sue and
agree not to assert any claims or causes of action against the
United States with respect to the Work, and Past and Future_
Response Costs as defined herein or this Consent Decree, including,
but not limited to:

a. any direct or indirect claim for reimbursement from the
Hazardous Substance Superfund (established pursuant to the Internal
Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections 106 (b) (2),
107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any
department, agency or instrumentality of the United States under
CERCLA Sections 107 or 113 related to the Site, or

c. any claims arising out of response activities at the
Site, including claims based on EPA's selection of response
actions, oversight of response activities or approval of plans for
such activities.

D. any direct or indirect claim for reimbursement from the

NL Industries, Inc., Special Account.
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87. The Settling Defendants reserve, and this Consent Decree is
without prejudice to, claims against the United States, subject to
the provisions of Chapter 171 of Title 28 of the United States
Code, for money damages for injury or loss of property or personal
injury or death caused by the negligent or wrongful act or omission
of any employee of the United States while acting within the scope
of his office or employment under circumstances where the United
States, if a priﬁate person, would be liable to the claimant in
accordance with the law of the place where the act or omission
occurred. However, any such claim shall not include a claim for
any damages caused, in whole or in part, by the act or omission of
any person, including any contractor, who is not a federal employee
as that term is defined in 28 U.S.C. § 2671; nor shall any such
claim include a claim based on EPA's selection of response actions,
or the oversight or approval of the Settling Defendants' plans or
activities. The foregoing applies only to claims which are brought
pursuant to any statute other than CERCLA and for which the waiver
of sovereign immunity is found in a statute other ;han CERCLA;

88. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a clain\.within the meaning of
Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d).

89. Settling Defendants agree to waive all claims or causes of
action that they may have for all matters relating to the Site,

including for contribution, against the following persons: a.
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any person (i) whosé liability to Settling Defendants with respect
to the Site is based sgolely on CERCLA § 107(a) (3) or (4), (ii) who
arranged for the disposal; treatment, or transport for disposal or
treatment, or accepted'for transport for disposal or treatment, of
only Municipal'301id Waste or Sewage Sludge owned by such person,
and (iii) who is a Small Business, a Small Non-profit Organization,
or the Owner, Operator, or Lessee of Residential Property; and

b. any person (i) whose liability to Settling Defendants with
respect to the Site is based solely on CERCLA § 107(a) (3) or (4),
and (ii) who arranged‘for the disposal, treatment, or transport for
disposal or treatment, or accepted for transport for disposal or
treatment, of .002% (based on pounas) of the total solid materials
containing hazardous substances generated and disposed of at the
Site, except where EPA has determined'that‘such material
contributed or could contribute significantly to the costs of
response at the Site.

XXIII. EEFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

90. Nothing in this Consent Decree shall be construed to create
any rights in, or grant any céuse of action to, any person not a
Party to this Consent Decree. The preceding sentence shall not be
construed to waive or nullify any rights that any person not a
signatory to this decree may have under applicable law. Each of
the Parties expressly reserves any and all rights‘(including, but

not limited to, any right to contribution), defenses, claims,
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demands, and causes of action which each Party may have with
respect to any mattér, transaction, or occurrence relating in any
way to the Site against any person not a Party hereto.

91. The Parties agree, and by entering this Consent Decree this
Court finds, that the Settling Defendants are entitled, as of the
effective date of this Consent Decree, to protection from
contribution actions or claims as provided by CERCLA Section
113(f) (2), 42 U.s.C. § 9613(f) (2) for Matters Addressed in this
Consent Decree.

92. The Settling Defendants agree that with respect to any suit
or claim for contribution brought by'them for matters related to
this Consent Decree they will notify the United States in writing
no later than 60 days prior to the initiation of such suit or
claim. |

93. The Settling Defendants also agree that with respect to any
suit or claim for contribution brought against them for matters
related to this Consent Decree they will notify in writing the
United States within 10 days of service.of the complaint on them.
In addition, Settling Défendants shall notify the United States
within 10 days of service or receipt of any Motion for Summary
Judgment and within 10 days of feceipt Qf any order from a court
setting a case for trial.

94. In any subsequent administrative or judicial proceeding

initiated by the United States for injunctive relief, recovery of
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response costs, or other appropfiate relief relating to the Site,
Settling Defendaﬁts shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims réised by the
United States in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing in
this Paragraph affects the enforceability of the covenants not to
sue set forth in Section XXI (Covenants Not to Sue by Plaintiff).
XXIV. ACCESS TO INFORMATION

95. Settling Defendants shall provide to EPA, upon request,
copies of all documents and information within their possession or
control or that of their contractors or agents relating to
activities at the Site or to the implementation of this Consent
Decree, includiﬁg, but not limited to, sampling, analysis, chain of
custody records, manifests, trucking logs, receipts, reports,
sample traffic routing, correspondence, or other documents or
information related to the Work. Settling Defendants shall also
make available to EPA, for purposes of investigation, information
gathering, or testimony, their employees, agents, or
representatives with knowledge of relevant facts concerning the
performance of the Work.

96. a. Settling Defgndants may assert business confidentiality

claims covering part or all of the documents or information
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submitted to Plaintiff under this Consent Decree to the extent
permitted by and in accordance with Section 104 (e) (7) of CERCLA,
42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or
information determined to be confidential by EPA will be afforded
the protection specified in 40 C.F.R. Part 2, Subpart B. 1If no
claim of confidentiality accompanies documents or information when
they are submitted to EPA, or if EPA has notified Settling
Defendants that the documents or information are not confidential
under the standards of Section 104(e)(§) of CERCLA, the public may
be given access to such documents or information without further
notice to Settling Defendants.

b. The Settling Defendants may assert that certain documents,
records and other information are privileged under the attorney-
client privilege or any other privilege recognized by federal law.
If the Settling Defendants assert such a privilege in lieu of
providing documents, they shall provide the Plaintiff with the
following: (1) the title of the document, record, or information;
(2) the date of the document, record, or information; (3) the name
and title of the author of the document, record, or information;
(4) the name and title of each addressee and recipient; (5) a
description of the <contents of the document, record, or
information; and (6) the privilege asserted by Settling Defendants.

However, no documents, reports or other information created or



- 92 -
generated pursuant to the requirements of the Consent Decree shall
be withheld on the grounds that they are privileged.

97. No claim of confidentiality éhall be made with respect to
any data, including, but not limited to, all sampling, analytical,
monitoring, hydrogeologic, scientific, chemical, or engineering
data, or any other documents or information evidencing conditions
at or around the Site.

XXV. RETENTION OF RECORDS

98. Until 10 years after the Settling Defendants' receipt of
EPA's notification pursuant to Paragraph 45.b. of Section XIV
(“Certification of Completion of the Remedial Action and Removal
Action”), each Settling Defendant shall preserve and retain all
records and documents now in its possession or control or which
come into its possession or control that relate in any manner to
the performance of the Work or liability of any person for response
actions conducted and to be conducted at the Site, regardless of
any corporate retention policy to the contrary. Until 10 years
after the Settling Defendants' receipt of EPA's notification
pursuant to Paragraph 47.b. of Section XIV (“Certification of
Completion of the Remedial Action and Removal Action”), Settling
Defendants shall also instruct their contractors and agents to
preserve all documents, records, and information of whatever kind,

nature or description relating to the performance of the Work.
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99. At the conclusion of this document retention period,
Settling Defendants shall notify the United States at least 90 days
prior to the destruction of any such records or documents, and,
upon request by the United States, Settling Defendants shall
deliver any such records or documents to EPA. The Settling
Defendants may assert that certain documents, recordé and other
information are privileged under the attorney-client privilege or
any other privilege recognized by federal law. If the Settling
Defendants assert such a privilege, they shall provide the
Plaintiffs with the following: (1) the title of the document,
record, or infofmation; (2) the date of the document, record, or
information; (3) the name and title of the author of the document,
record, or information; (4) the name and title of each addressee
and recipient} (5) a description of the subject of the document,
record, or information; and (6) the privilege asserted by Settling
Defendants. However, no documents, reports or other information
created or generated pursuant to the_requirements of the Consent
Decree shall be withheld on the grounds that they are privileged.

100. Each Settling Defendant hereby certifies individually
that; to the best of its knowledge and belief, after thorough
inguiry, it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any records, documents or other information
relating to its potentiall liability regarding the Site since

notification of potential liability by the United States or the
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étate or the filing of suit against it regarding the Site and that
it has fully complied with any and all EPA requésts for information
pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 9604 (e)
and 9622 (e), and Section 3007 of RCRA, 42 U.S.C. 6927.
XXVI. NOTICES AND SUBMISSIONS

101. Whenever, under the terms of this Consent Decree, written
notice is required to be given or a report or other document is
required to be sent by one Party to another, it shall be directed
to the individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the
other Parties in writing. All notices and submissions shall be
considered effective upon receipt, unless otherwise provided.
Written notice as specified herein shall constitute complete
satisfaction of any written notice requirement of the Consent
Decree with respect to the United States, EPA, and the Settlingv
Defendants, respectively.
As to the United States:
Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DJ # 90-11-2-107S5

and



As to EPA:

New Jersey Superfund Branch
Office of Regional Counsel
United States Environmental Protection Agency
.Region II ’
290 Broadway - 17th Floor
New York, NY 10007-1866
Attn: NL Industries Site Staff Attorney

New Jersey Remediation Branch
Emergency & Remedial Response Division
United States Environmental Protection Agency
Region II
290 Broadway - 19th Floor
New York, NY 10007-1866

Attn: NL Industries Project Coordinator

As to the State:

Paul Harvey, Case Manager

NJDEP

Bureau of Federal Case Management
401 East State Street

P.O. Box 028

Trenton, NJ 08625

As to the Settling Defendants:

AlliedSignal

c/o Pamela J. Cissak
AlliedSignal

PO Box 2245 ‘
101 Columbia Road
Morristown, NJ 07962

and

C & D Technologies, Inc.
c/o Seth v.d.H. Cooley
Duane, Morris & Heckscher
One Liberty Place
Philadelphia, PA 19103-7396



and

Exide Corporation
c¢/o Ari D. Levine
Exide Corporation
645 Penn Station
Reading, PA 1612-4205

and

GNB Technologies, Inc.
c/o Susan M. Franzetti
Gardner, Carton & Douglas
Quaker Tower, Suite 3400
341 N. Clark Street
Chicago, IL 60610-4785

and
Johnson Controls, Inc.
c/o Dennig P. Reis
Quarles & Brady
411 East Wisconsin Ave.
Milwaukee, WI 53202
and
NL Industries, Inc.
c/o Marcus A. Martin
Bartlit, Beck, Herman, Palenchar & Scott
The Kitteridge Building
511 Sixteenth Street - Suite 700
Denver, CO 80202
XXVII. EFFECTI DATE

102. The effective date of this Consent Decree shall be the
date upon which this Consent Decree is entered by the Court, except
as otherwise provided herein.

XXVIII. RETENTION OF JURISDICTION

103. This Court retains jurisdiction over both the subject

matter of this Consent Decree and the Settling Defendants for the
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duration of the performance of the terms and provisions of this
Consent Decree for the purpose of enabling any of the Parties to
apply to the Court at any time for such further order, direction,
and relief as may be necessary or appropriate for the construction
or modification of this Consent Decree, or to effectuate or enforce
compliance with its terms, or to resolve disputés in accordance
with Section XIX (Dispute Resolution) hereof.

XXIX. PPENDI

104. The following appendices are attached to and incorporated
into this Consent Decree:

"Appendix A" is the OU#1 ROD.

"Appendix B" is the SOW.

"Appendix C" is the description and/or map of the Site.

"Appendix D" is the complete list of the Settling Defendants.

"Appendix E" is the Action Memorandum

XXX. COMMUNITY RELATIO

105. Settling Defendants shall propose to EPA their
participation in the community relations plan to be developed by
EPA. EPA will determine the appropriate role for the Settling
Defendants under the Plan. Settiing Defendants shall also
cooperate with EPA in providing information regarding the Work to
the public. As requested by EPA, Settling Defendants shall
participate in the preparation of such information for

" dissemination to the public and in public meetings which may be
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held or sponsored by EPA to explain activities at or relating_to
the Site.
XXX1. M FI ON

106. Schedules specified in this Consent Decree for completion
of the Work may be modified by agreement of EPA and the Settling
Defendants. All such modifications shall be made in writing.

107. Except as provided in Paragraph 11 ("Modification of the
SOW or related Work Plans"), no material modifications shall be
hade to the SOW without written notification to and written
aéproval of the United States, Settling Defendants, and the Court.
Prior to providing its apbroval to any modification, the United
States will provide the State with a reasonable opportunity to
review and comment on the proposed modification. Modifications to
the SOW that do not materially alter that document may be made by
written agreement between EPA, after providing the State with a
reasonable opportunity to review and comment on the proposed
modification, and the Settling Defendants.

108. Non-material modifications to the Consent Decree not
addressed in Paragraphs 106 and 107 may be made by written
modification to and written approval by the United States. Such
non-material modifications will become effective upon filing with
the Court. Nothing in this Decree shall be deemed to alter the

Court's power to enforce, supervise or approve modifications to

this Consent Decree.
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XXXII. 0] N 9) L

109. This Consent Decree shall be lodged with the Court for a
period of not less than thirty (30) days for public notice and
comment in accordance with Section 122(d) (2) of CERCLA, 42 U.S.C.
§ 9622(d) (2), and 28 C.F.R. § 50.7. The United States reserves the
right to withdraw or withhold its consent if the commenﬁs regarding
the Consent Decree disclose facts or considerations which indicate
that the Consent Decree is inappropriate, improper, or inadequate.
Settling Defendants consent to the entry of this Consent Decree
without further notice.

110. If for any reason the Court should decline to approve this
Consent Decree in the form presented, this agreement is voidable at
the sole discretion of any Party and the terms of the agreement may
not be used as evidence in any litigation beﬁween the Parties.

XXXIII. RI VICE

111. Each undersigned representative of a Settling Defendant to
this Consent Decree and the Assistant Attorney General for
Environment and Natural Resources of the Department of Justice
certifies that he or she is fully authorized to enter into the
terms and conditions of this Consent Decree and ﬁo éxecute and
legally bind such Party to this document.

112. Each Settling Defendant hereby agrees not to oppose ehtry
of this Consent Decree by this Court or to challenge any provision

of this Consent Decree unless the United States has notified the
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Settling Defendants in writing that it no lbnger supports entry of
the Consent Decree.

113. Each Settling Defendant shall identify, on the attached
signature page, the name, address and telephone number of an agent
who is authorized to accept service of process by mail on behalf of
that Party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendants hereby agree to accept
service in that manner and to waive the formal service requirements
set forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court, including, but not limited
to, service of a summons.

XXXIV. ADDITIONAL PARTIES

114. Additional parties may be added to this Consent Decree
pursuant to Paragraph 108 with the consent of the Settling
Defendants and the United States within sixty (60) days after EPA
transmits a de minimis settlement offer to the de minimis PRPs.
Nothing in this provision shall modify the effective date of this
Consent Decree, nor shall it alter the time frame and schedules set
forth herein. The decision of the United States with respect to
the proposed addition of the parties is within its prosecutorial
discretion and is not reviewable or subject to dispute resolution.
The United States reserves the right to withdraw or withhold its
consent if the addition of a particular party is inappropriate,

improper or inadequate.
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XXXv. DIS SEM ¥ CIAL ACCO UNDS TO SE ING P

115. Special Account. The Parties acknowledge‘ that EPA
anticipates depositing certain proceeds from EPA’'s settlement with
the de minimis parties associated with the Site, including any
interest earned thereon, in a Special Account, pursuant to Section
122 (b) (3) of CERCLA, 42 U.S.C. §9622(b) (3). Subject to the terms
and conditions set forth in this Consent Decree, EPA agrees to make
available all funds in the NL Industries, Inc., Special Account for
payment to Settling Defendants for performance of the Work under
this Consent Decree. EPA shall disburse such funds from the NL
Industries, Inc., Special Account to Settling Defendants in
accordance with the procedures set forth in this'section.

116. Certification by Settling Defendants. Within thirty (30)
days of EPA’'s written (1) Certification of Completion of the
Construction of the soils/sedimen; component of the Work; (2)
Certificaﬁion of Completion of the Construction of the groundwater
component of the Work; (3) Certification of Completion of the
Remedial Action - and Removal Action; or (4) Certification of
Completion of the Work pursuant to Paragraphs 46, 47 and 48 of this
Consent Decree, Settling Defendants shall submit to EPA a
certification of the complete and accurate total costs of the costs
incurred and paid by Settling Defendants pursuant to the
requirements of this Consent Decree. Setfling Defendants’

certification for each phase shall contain the following statement
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signed by the Chief Financial Officer of a Settling Party: “To the
best of my knowledge, after thorough investigation and review of
Settling Defendants’ detailed cost documentation for performance of
the [describe phase] of the Work, I certify that the information
contained in or accompanying this submittal is true, aécurate, and
'complete. I am aware that there are significant penalties for
submitting false information, including the possibility of fine and
imprisonment for knowing violations.” Settling Defendants’
submittal (s) of the complete and accurate total of response costs
for performance of the Work incurred by Settling Defendants
pursuant to this settlement agreement, as required to be certified
to EPA pursuant to this paragraph, shall not include: (i) costs
incurred by Settling Defendants in reimbursing the United States
for Future Response Costs under this settlement agreement; (ii)
attorney fees or costs; (iii) costs of any response activities
Settling Defendants perform that were not required under, or
approved by EPA.pursuant to, this settlement agréement; (iv) .costs
related to Settling Defendants’ litigation, settlement, or
responsible party or defendant search activities; (v) internal
costs of the Settling Defendants, including but not limited to,
salaries, travel, or in-kind services; or (vi) interest or
stipulated or other penalties paid pursuant to Sections XVI or XX

of this settlement agreement.
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117. Timing and Amount of Payments from Special Account. Within
ninety (90) days of EPA’s receipt of Settling Defendants’
certification, EPA shall pay from the NL Industries, Inc., Special
Account to the Settling Defendants the lesser of either: (a) the
amount of Settling Defendants’ complete and accurate total of
regponse costs for performance of the Work, as certified by
Settling Defendants; or (b) the funds remaining in the NL
Industries, Inc., Special Account at the time payﬁent is due, as
that amount is determined by EPA. Payment shall be made by EPA to:
Quarles & Brady Client Trust Account, c¢/o Dennis Reis, Quarles &
Brady, 411 East Wisconsin Ave., Milwaukee, WI, 53202. Settling
Defendants waive all rights to dispute EPA‘s determination of the
amount of funds remaining in the NL Industries, Inc., Special
Account. If EPA finds that the Settling Defendants’ certification
includes an accounting error or a cost excluded under Paragraph
116 of this section, EPA shall recalculate the response costs and
pay the corrected amount. Settling Defendants may dispute EPA’s
finding pursuant to the dispute resolution provisions of this
Consent Decree.

118. Termination of Payments from Special Account. EPA’'Ss
obligation to make any payment from the NL Industries, Inc.,
Special Account under this Consent Decree will terminate without
reservation: (i) upon EPA's determination that Settling Defendants

submitted a false, inaccurate, incomplete, or misleading
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certification, or. that Settling Defendants failed to submit the
certification required under this Consent Decree; or (ii) upon
EPA’'s assumption of performance of any portion of the Work pursuant
to Paragraph 84 of this Consent Decree, where such assumptign of
work is not challenged by Settling Defendants or, if challenged, is
upheld under the dispute resolution provisions of this Consent
Decree. In the event that EPA assumes performance of a portion or
all of the work, Settling Defendants shall be 1liable for a
stipulated penalty as determined under Section XX. of this Consent
Decree. |

119. Recapture of Special Account Payments. Upon termination
of special account payments under this Consent Decree based upon
EPA;s determination that Settling Defendants submitted a false,
inaccurate, incomplete, or misleading certification, or that
Settling Defendants failed to submit the certification required
under this Consent Decree, EPA shall submit a bill to Settling
Defendants for amounts disbursed to the Settling Defendants from
the NL Industries, Inc., Special Account pursuant to Section XVI.
of this Consent Decree, with accrued interest on that amount. The
4recapture of special account payments under this provision shall
not consti;ute a waiver of criminal liability, and shall not be in
lieu of any other penalty imposed on Settling Defendants under any
other applicable provision of law. Interest shall accrue at the

rate established pursuant to Section §107(a) of CERCLA, 42 U.S.C.
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§9607(a). Interest shall accrue from the date of disbursement of
the funds from the NL Industries, Inc., Special Account through the
date of repayment. Settling Defendants may dispute EPA’s
termination of special account payments pursuant to the dispute
resolution provisions of Paragraph 66 of this Consent Decree.
Within thirty (30) days of the date of the bill, Setting Defendants
shall reimburse the United States for all costs billed via
electronic funds transfer (“EFT"). Payment shall be remitted via
EFT to Mellon Bank, Pittsburgh, Pennsylvania, as follows:

To make payment via EFT, Settling Defendants shall provide the

following information to their bank:

a. Amount of payment;

b. Title of Mellon Bank account to receive the payment:
EPA;

c. Account code for Mellon Bank account receiving the

payment: 9108544;

d. Mellon Bank ABA Routing Number: 043000261;

e. Name of Respondent;

£. Case number;>

g. Site/Spill Identifier Number: 02-61
Along with this information, Settling Defendants shall instruct
their bank to remit payment in the agreed upon amount via EFT to
EPA's account with Mellon Bank. To ensure that your payment is

properly recorded, you should send a letter, within one week of the
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EFT, which references the date of the EFT, the payment amount, the
name of the Site, the case number (02-61) and your name and address
to the United States as specified in Section XXVI (Notices and
Submigsions) and to the following:
Richard Caspe, Director
Emergency and Remedial Response Division
U.S. Environmental Protection Agency
Region II
290 Broadway, 19th Floor
New York, New York, 10007-1866
as well as to:
Ronald Gherardi, Chief
Financial Management Branch
Office of Policy and Management
U.S. EPA Region II
290 Broadway, 259th Floor
New York, New York, 10007-1866.

120. Balance of Special Account Funds to Trust Fund. After EPA
‘issues its written (1) Certification of Completion of the
Construction of the soils/sediment component of the Work; (2)
Certification of Completion of the Construction of the groundwater
component of the Work; (3) Certification of Completion of the
Remedial Action and Removal Action; or (4) Certification of
Completion of the Work pursuant to Paragraphs 46, 47, and 48 of
this Consent Decree and after EPA completes all payment(s) to
Settling Defendants pursuant to this section, if any funds remain
in the NL Industries, Inc., Special Account, EPA may cause all or

any portion of such funds to revert to the EPA Hazardous Substance

Superfund. Such reversion of funds to the EPA Hazardous Substance
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Superfund shall not be subject to challenge by Settling Defendants
pursuant to the dispute resolution provisions vof this Consent
Decree or in any other forum.
XXXVI. E COST OVERY

121. Except as provided in Section XXXV. (“Disbursement of
Special AccountvFunds to Settling Parties”) Settling Defendants and
the United States agree that proceeds of cost recoveries or claims
for contribution related to previous work required or performed by
EPA and the Work required by this Consent Decree, net of costs
incurred in pursuing those recoveries, whether through settlement
or judgment, from those that are not parties to this Consent Decree
shall be equally divided between the United States and Settling
Defendants until the United States has been made whole for its Past
Costs, after which the Settling Defendants shall receive all of the
proceeds. In the case of such settlements, recoveries shall be
divided through joint settlements among such parties and the United
States and Settling Defendants, which shall provide for direct
payments by such settling parties to the United States and Settling
Defendants of the agreed upon settlement amount in accordance with
the division of proceeds provided for in this Paragraph. The
Settling Defendants shall notify the United States within ten (10)
days of the commencement of any settlement negotiations, the
estimated waste contribution of the person with whom settlement

negotiations have commenced, and the basis for the estimated waste



R v

~ 108 -
contr;bution. Further, Settling Defendants shall give at least
thirty (30) days advance notice of any proposed settlement with any
person witb respect to the recovery of costs relating to the Site.
Eéch party shall be responsible for collecting its own share of any
proceeds.

122. Nothing in this Section shall be construed as an agreement
on the part of tﬁe United States to settle with any person or for
any particular terms. Nothing in this Section shall be construed
to prohibit the United States from settling with any person at any
time on any terms the United States deems appropriate without the
participation of the Settling Defendants in such settlement. The
United States shall retain in its uhreviewable discretion
ability to accept or reject any proposed settlement relating to
Site.

123. Nothing in this Section shall require any payment to
made by the United States in wvioclation of the Miscellanec
Receipts Act, 31 U.S.C. Section 3302(b) ahd the Anti-Deficien

Act, 21 U.S.C. Sections 1341, 1342, 1349-1351 and 1511.

SO ORDERED THIS

@ool .
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of i . i i ‘ o)
tolj ' n ,

relating to the NL Industries Superfund Site.

FOR THE UNITED STATES OF AMERICA

o
Date: "1/2 3,,/4)/ /(4 M
/ LOI%. SCHIFFER
Assistant Attorney General
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

LA = P

RACHARD BOOTE

Environmental Enforcement Sectlon

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

FAITH S. HOTCHBERG

United States Attorney
District of New Jersey
U.S. Department of Justice

By:

SUSAN C. CASSELL

Assistant United States Attorney
District of New Jersey

United States Attorney’s Office
970 Broad Street

Room 501

Newark, New Jersey 07102



JEANNE/Mff
Regional Adfiinistyator, Region II

U.S. Environmentdl Protection
Agency

Region 1I

290 Broadway - 26th Floor

New York, New York 10007-1866

Agency
Region II
290 Broadway - 17th Floor
New York, New York 10007-1866
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of it . v. C&D T 1 . .

relating to the NL Industries Superfund Site.

FOR AlliedSignal Inc.
Name of Settling Defendant .

Date: gz.zzz'zg K ; . \_/(\Q"{

Signature v 4
f"\

Robert J. Ford : Wl
[Name -- Please Typel

Director, Remediation & Evaluation Services
[Title -- Please Type]

P.0. Box 1057, 101 Columbia Raod, Morristown, NJ
{Address -- Please Type] 07960

Agent Authorized to Accept Service on Behalf of Above-signed
Party (Please Type):

Name: Pamela J. Cissik
Title: Senior Counsel - Environmental
Address: P.0. Box 2245, 101 Columbia Road

Morristown, NJ 07960

Tel. Number: (973) 455-5422

APPENDIX A
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of United States v, C&D Technologies, Inc.. et al..,
relating to the NL Industries Superfund Site.

For  C&D TECHNOLOGIES, INC,

Name of Settling Defendant

pate: June 22, 1998

Stephen J. Weglarz _
{Name =-- Please Type)

Vice President Corporate Services & Corporate Counsel

[Title -- Please Type)

1400 Union Meeting Road, Blue Bell, PA 19422
[Address -- Please Type)

Agent Authorized to Accept Service on Behalf of Above-signed
Party (Please Type):

Nanme: Pamela Reich
Title: Director, Environmental, Health & Safety
Address: 1400 Union Meeting Road, Blue Bell, PA 19422

Tel. Number: _ (215) 619-7886
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. CE&D Technologies, Inc.. et al.,
relating to the NL Industries Superfund Site.

FOR GNB Technologies Inc,, as successor-in-interest

Nanme oﬁettling Defendant to Gould, Inc.

Date: June 18, 1998 7(4.”_‘14 /‘ﬁ{(

signature \

Thomas J. Smith _
(Name -- Please Type)

_\_Iice Presidg_nt and CFO
[Title =-- Please Type)

GNB Technologies Inc
375 Northridge Road, *Suite 100, Atlanta, GA 30350

[Address -- Please Type)

Agent Authorized to Accept Service on Behalf of Above-signed
Party (Please Type):

Name: Susan M, Franzetti

Title: Counsel for GNB Technologies

Address: 321 N, Clark Street

Chicago, Illinois 60610

Tel. Number: (312) 245-8724

APPENDIX A
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of United States v. C&D Technologies, Inc., et al,,
relating to the NL Industries Superfund Site.

Exide. lor,

Name of

+on
g Defendant

v

FOR

Date: Jvne 22, 1998

SZgnature

Ari D, Levine
[Name -- Please Type)

Assiatant General Counsel & Assistant Secc'y.
(Title -~ Please Type]
645 Penn Street

Reading, PA 19601
[Address =- Please Type]

Agent Authorized to Accept Service on Behalf of Above-signed
Party (Please Type):

Name: Ari D. Levine
Title: See above
Address:

Tel. Number: 610/378-0852; 610/371-0463 (Fax)
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of

relating to the NL Industries Superfund Site.

Date: é/’9207/2;¢
v

James T. Lucke

(Name -- Please Type]

General Counsel, Batﬁery Group, Inc.
[Title == Please Type)

P.0. Box 591, Milwaukee, WI 53201
(Address ~-- Please Type)

Agent Authorized to Accept Service on Behalf of Above-signed
Party (Please Type):

Nane: Dennis P. Reis

Title:

Address: 411 E. Wisconsin Avenue, Suite 2523

Milwaukee, WI 53202-4497

Tel. Number: 414-277-5523
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of ’

relating to the NL Industries Superfund Site.

FOR NL Ingustries, Inc.
ettling Defgnpdant

Date: June 22, 1998

gnature -

Marcus A. Martin
[Name -~ Please Type])

— Counsel _
[Title -~ Please Type]
Bartlit Beck Palenchar & Scott
The Kittredge Building
(Address -- Please Type])
511 Sixteenth Street
Denver, Colorado 80202

Agent Authorized to Accept Service on Behalf of Above-signed
Party (Please Type):

Name: Marcus A. Martin
Title: Counsel
Address: ' Bartlit Beck Herman & Scott

The Kittredge Bldg., 511 Sixteenth St.
Tel. Number: (303) 592-3180
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RECORD OF DECISION FACT SHEET
EPA REGION 11

gite:
‘Site name: NL Industries, Inc.
Site location: Pedricktown, Salem County, New Jersey
HRS score: $2.96 (September 8, 1983)
Record of Decision:
Date signed: July 8, 1994
Operating Unit Number: OU-1
Selected remedy: Excavation of soils above SO0 ppm lead, solidifica-
tion/stabilization, and landfilling and capping ©f treated and non-
hazardous scils; extraction and treatment of contaminated ground water
-with direct discharge to the Delaware River; removal of contaminated
strean sediments above 500 ppm of lead and remediation of contaminated
sediments in the Fast Stream and drainage channel north of Route 130.
Capital cost: $12,076,550 '
Annual O & M cost: $432,250
.Present-worth cost: $18,721,350 (5% discount rate/30 years)
Lead: ZPA Enforcement
Primary Contact: Joe cquorl (212) 264-5386
_SQcondary Contact: Kim O'Connell (212) 264-8127

Main PRPs: OU-1: NL Industries, Steve Holt (609) 443-2405
OU-2: Allied Signal, Mark Kamilow (201) 445-2119

Yaste:
‘HQlt. type: metals ‘primarily lead), volatile organics
Waste origin: Secondary Lead Smelting

Estimated wvaste quantity: Approximately 38,000 cubic yards of soil and lodxmcntl,
: in addition to the g:ound-wntor plume.

Contaminated medium: soil, ground watcr, surface wator, lcdimchti



SOIL REMEDIATION -~ COMNPARISON OF ALTERNATIVES

SPA CRITSRIA

BPA PROPOSED REMEDY
(SOIL WASHING)

ALTERNATIVE RENEDT 1
(SOIL STABILIZATION)

ALTERRATE aDEOY 3
(OPPF-S1TR DISPOSAL/ON-BITS
CONTAINMENT OR OFF-S1TE REUSE)

Overall Protec-
tion of Numan
Nealth and
Environment

Ye®
{Uses treatmsnt and
contalnment)

Yes ‘

(Uses proven treatment
and contalament
techniques)

Yeo
(Uses treatment, contaimment, .od
beneficlial wuee)

Cowmpl Lance with
ARARS

Yes

Yes :
(Yase treatment, eontﬂ._nt. and
beneficlal uee)

. Yes
(Technology removes lead from

soll. Reeidual levels of lead
in ‘soil will remain, asswsing
treatment is effective,
subjecting site to future
inepection, maintenance and
monitoring).

- Ye®
{Technology resuite in
aonleachable nonhasardous
material in on-site
consolidation area).

Yoo
(Plan wil] result in removal of
ooll above action level from the
oite and eliminate need to monitor
a navw on-site disposal area. An
estimated volums of 20,000 tons of
soll will be bemeficlally reused).

Reduction of
Toricity,
Nobllity or
Voluwe Throuwgh
Treatment

Yeao
(The eoll washing process le
1ikely to generste some
secondary waste requiring oft-
slite treatment and dieposal).

' Yoo
{Technology wtilises
treatment
technology and resuite ina
the generation of
sonhaszsardows waste).

Yes
{All solle excesding the remedial
action objective will be excavated
end removed from the faclility for
off-slte treatment, disposal, or
baneficial uwee).

Short-Tera
Bffectiveness

Not Known

(Since soll washing is an
unproven techmsology, a start-
ing date for remediation is
not known. Additional time
would be required for con-
struction of on-elite equip-
ment. EPA has estisated )
years for implementation).

Tes
(8ince all ecil is
sanaged on-gite and there
is no wes of local roads,
thare is no short-term

impact to the commusity). |

Tes
(Of all the remadies which have
been evaluated, this remedy pro-
vides the oppoctunity for L-.dlatc
start-up and prompt completion.
Secawse the alternative remedy
could be implemented in one work
season, the rewmedy offers Lmmediate
benefit for the protection of human
health and the environment, Short-
term impacts to the community would
involve ues of local roade for off-
site transport of soll).

-] 5~



SOIL REMEDIATION ~ CONPARISON OF ALTERNATIVES

EPA PROPOSED RENEDY
(SOIL WASNING)

ALTEANATIVE RENEDY 1
(SOIL STABILITATION)

ALTERNATE, RENEDY 2
(OFP~-S1ITE DISPOSAL/ON-S1TS
CONTAINMENT OR OFP-SITE REUSE)

Pot Known
(Soll washing le not a proven
technology and requires
treatablility studies to
deterwine implesentabllity).

Yoo
(Soil steblliizetion tech-
nology has already been
demonstrated at the site.
Remedy provides for ieme-
dliate implemsntation).

Yoo
(The elements of the remedy are
easy to imsplement and do not
require significant developmental
activities or feasibility
evaluations).

$10, 146,000
(EPA coete can only be con-
sidered av eostimates, slince
solil washing is an wnproven
technology and requiree
developaental work to evaluate
feasibility).

$3,628,000
({Implemsntation, for elag
treatment, has already
besn demometrated to be

 feawible).

$0, 397,000
(off-site disposal of hazardoue
solle) on-elte consolidation of
noshasardous soil). :
$7,659,000
(ott-slite disposal of Murdu-
solls; off-eite baneficlal reuse of
nonhasardouws eoile).

State Accept-

Rot Known

Not Known

Likely

Community
Acceptance

Mot Likely
(During the EPA public
meeting, the mayor of
Pedricktown expressed serious
concerns about the creation of
a new on-site di 1 acea.
The community ie not likely to
accept a proposed plan which
sllows for creation of a new
disposal area).

Not Likely
(Ouring the BPA public
meeting, the mayor of
Pedricktown expreseed
seriows concerns about
the creation of a new
on~-gite dieposal area.
The community is mot
1ikely to accept a pro-
posed plan which allows
for creation of & new
disposal ares).

. Libely
(The altermative u-.dr is ll.h-ly
to receive commwnity support since
sll soile above the remedial action
objective would be removed from the
site for off-sits msanagement awd
for beneficial rewse.

NOTESR * 12,500 cubic yords @ $2000cubls yood
® 0% of 12.500 cubic yoods @ 1.4 eanfenbie yard @ $200Am
® 0% of 12,500 cubic yords @ $5A0n
Lo Mdll}'ﬂhpﬁ.ll“!ﬂ.ﬂm
® The shipliors wers wtilinsd uaifermly. Baginsering end administration conts would be sonnidoesbily groster for
d*.ﬁ”“*lnh*“b&!-‘hd&ﬁd
® 12,500 cubic yorde @ 1.4 tonv/cubls yurd @ $30Men
™ 12,900 coblc youds & 1.25 @ §.4 tonsicublc yord @ $5Aen
¢ See comtinustion page for petentiol cost savings smacisted with off-slie bemficial rense of nssharsrdove solle

. =16~




TABLR

SOIL REMEDIATION ~ COMPARISON OF COSTS

EPA PROPOSED REMEDY
(SO1L WASHING/
ON-SITE CONSOLIDATION)

ALTERNATIVE REMNEDY 1
(ON-SITE STABILIZATION/
ON-SITE CONSOLIDATION)

ALTERNATE REMEDY 2 .
. (OFP-SITE DISPOSAL/
ON-SITE CONSOLIDATION)

COMMNON COSTS:
site Work
On-~-site restoration
Ot f-aite restoration
On~-slite consolidation plle

COlON COSTS (SITE PREP) 4
Road relocation
HAS?P
Wooded ares access
Brosioa control

VARIABLRE COSTS:
. Treatability
Nobllization
Solil Washing
Bolldltlc.tlonl‘lwl
On-site disposal
Direct placed solls
Treated and placed solls

SUSTOTAL
CONTINORWCY (295%)
EWOINEERING (130)%
ADMINISTRATION (30)%

$ 660,300
$ 607,500
$ 109,000

$ 6,997,050
$ 1,749,263
$ 1,049,558
$ 349,853

.m...
§883

$3,001,42%
$ 970,356
$ 502,214
$ 194,071

$1,837,3%00"
$1,050,000®

$3, 790,800
$1,447,700
$ 869,620
$ 289,540

NOTES: ™ 12,500 cubls yorde @ $200cubic yord

$10,145,724 .

® 30% of 12,500 cuble yords @ 1.4 tomnicuble yord @ $200Man

® 70% of 12,500 cvble onds @ $5Aen

O 0% of 12,500 cubis yords @ 1.4 somnicubis yord @ 31900en
® Thess swhiplicrs wers wifiaed aniformly. Enginsering and edministvation costs weudd be considerably graster for
il weshing oo Gis somady wauid coquise 3 yesrs for complotion compered to §-9 manthe for ol -site disposal,

® 12,500 coblc yords @ 1.4 tons/cuble yord @ $300an
® 12,500 cobis yerde 2 1.23 @ 1.4 semicubic pard @ 5000
®  Ses continnstion page for petentiel cost savings sesncisied with off-alie beneficiel reuss of nouhezardous solle

-l?=-

$8,396,660°



TABLE 2 (continued)

'S0IL RAENEDIATION -~ COMPLETION OF COSTS

ALTERNATIVE RENESY 2
(OPP-SITE DISPOSAL WITH
ON-SITE CONSOLIDATION)

ALYRERNATIVE RENEDY 2
(OFP-SITE DISPOSAL WITH

Surface preparatioa
Dieposal

40 ml liner
Drainage layer
Root soms soll

Top soll

Seed, fertilisger, etc.
Liner system
SUSTOTAL
CONTINGENCY (25%)
ENOINRERING (5%)
ADNINISTRATION (3%)

$ 37,000
$147,500
$ 79,000
$ 14,000
$ 87,000
$ 28,000
$ 9,000
$330, 000
$9%1,300
$237,078
$142,728
$ 47,%7%

OFF-SITE BENEFICIAL REUSE)

$147,500

$147,500
$ 36,078
$ 22,123
$ 7,318

. NOTE: The information

$1,379,678

$213,873

ted above summarizes the two options assoclated with alternative remsdy 2.

1f monhazardous soile which pass the TCLP but exceed the EPA remed{al action ocbjective are able to
be beneficially rewsed at a local municipal landfill, this option would result in removsl of all

contaninated solls from the site, would result in additional cost savinge, would preclude the con-~
steuction of a landfill in two acres of wetlands, and could save the county approximately $500,000
in purchase costs for daily cover.
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1.0

INTRODUCTION

This repon summarizes the review of 1ICANICE NG ACMINITatve SOCUMENT WRICh penain
10 e grouncwaler INVESUGEYON 8NA Prooossd Jroundwater remediation 8t M6 N.L. Industres
Supertung Site. Opersvon Uinit One. Pedncitown. Nw Jorsey. The obiecave of the review was
O UNDETSIaNG Site QrOUNCWELE! CONTILIONS. as defined m the Remedis! investgaton (O'Brien
& Gere. 1991), 10 deveiop 8 CONCEDIUS! CINNCE! ADDICACH WhICh WOUID DSt 8dcress the
remediation of groungwater, 1o review e Feasidility Stugdy (OBrien & Gm.’ 1993) ang
Propcsed Pian (U.S. EPA. 1983), and 1o evaiuals the EPA-3eiected remediation strategy. This
nchnical assessment nchuded 8 review of hose gocuments from e Superfung Document
ReCord which were mace Svailabie 10 Langan, and which constiute the bas:s for the selacton

of the Drefered remeciation STategy. These COCUMENTS 818 kSteC N ACDENGIX A

The orgarzadon of thus report 13 SiMier 1 that i the U.S.EPA Prooosed Plan (July 1993). This
orgeni2ation is intensed 0 facilitate preparsdon of responses © the Propesed Man. and o

provide & logical Progression MIoUgh the ChNICa! Jiscussons.

Overall. we conciuge that the Hrouncwater remediation preferrsd dy EPA in its Proposed Plan
@& nappropriate. The Gam and 8ssuMPLONS TSt were used to formulate the preferred
remeciation sirategy fikely GO NOt represent sCtual CONGIIONS in the shaliow squier. snc the
PrOROSed Grounciwaler TecovVery System is Not 8DDroDriate 10 834ress the POtENTA! prodiem.
The propesed plan fails © Semonstrate whather the recavery of inorganic compounds from
the shatiow aquifer matnix is DOSSIDIG, USING 8 GrOUNGWALE! SXIFASHON taChNIQUe, Sven Though
Such an evaiuation could have been conduced USINg SiMDie rapid field tasts (typically less
than ten days of fleis ume). We lurther conciude that the Proposed Plan is invalic because
R fais 1o consider whamher the DroPOSed S0 FEMACIAton would aiso remedy any prodlems
2380Ciated with Qrouncwaier quality.

Le NICI MM E-3meering ang E~vronments! Sermce
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COMMENTS ON REMEDIAL INVESTIGATION

Our review of the Remedial Invesagaton (RI) focussed on the mwerpretatons of squier
congmons SN Qrounawatsr Quaity. SNG ON Now These NINDIEIELONS were used in. ana
affeciac the decisions in, the Feasbility Study ang Proposad Pian, 88 reistes © grounawater.

Our wchnical assessment conciudsd that he Remaedial invesuganon:

] Demonstrated that the zone of contammation is Imited. consists Qenerally of
concenranons of target COMPOUNGS WhiCh Marginglly 6xCe8d Qrounawsaler Quality
SIANCaras and has NCt Mpacted off-site sreas.

. Faileg to correlate the extent ang GiSTIDULION Of COMAMMALON 1N the SNANOW aqutter
with sod remedial investigavon fingings and failed 1 consider potental conunuing

residual souUrces in soil.

. Demonstrated that the COMPOUNds Of CoNCem are not Modile. and hat the 2one of
contammason i NOt expanaing over tme. Same data indicate t might de

decreasng.

. Falleo 1 provide an acequsls CASTBCISFizancn of either e shaliow unconfined
aquifer or the actus! connaction with iower aguifer systems. and failed © expiors
potantial mechanisms 1© expisin he behsvior of the trget compounas in
groundwater, |

The R! damonstrated that the 2one of corzamination in the shallow, unconfined aquifer & imited

and restricted 10 the vicinlly of fonmer procass/operations areas. Despite this gemonstsion the

RI conciuded that these COMPOUnas 478 Drasent in 8 Modile Plume which flows approximately

Lnngln Bo s oggrin: grg Savanmesd Services. =
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Daraiie! 10 e groungwater fiow Girecton. This CONCIUSION 0O NOT 87788 WITY QrouNGwarer

MOMIONNG resulty wiueh Gi8 ROt GE1ECT TBIYEL COMPOUNds i Jowngracient or Off-8ite weys.

mmﬁuumomlaruaommymnnWMmumn
8iag piles were s1aged. This expianaton Can NOT SCCOUN! for Sither e CISTIBULON O extent
of COMPOUNGS in the MPACIEd ZONE. Which 3re Dresent at Iow CONCONTANONS Over a large
ares, or for ﬁng concentranons 8t wo specific. and lintad 1ocavons. These iocatons ao
NOt COTeSDENT 1 the Iocations of the former sisg Piles. Furthermore. this explanaton does
not account for the distribution of MEIGUB! COMBOUNGS in B, Wiuch i smmiar 1o that in
© QrOUNgwater, ang which goes not INdicate contarmination from I0CaI2e0 sources. Rather. me
CISTIDULON In UnsatUrateE sou! (Figure | of ™e RI) g m grouncwaler (Figure 33 of e FS)
can be COMeIated very well, CeMONSTTEIe & NON-DOINt SOUTCE GISTIDULON, SN MEicate &
CONtAUING CiSChArgs 1 the snaliow SQuUITer from resicual SOI CONtATUNATON Cver & farge and
crttuse area. This msue is Ciscussed in raster Gl in our comments on the Feasmilty Study
- Secton 3.0 of this repont.

The Ri demonstratad that the tarpst COMPOUNdS 878 Nt MObis within the shaliow aguifer. but
stll conciuded that the contamingied Ione represerms & plume.® The e Plume’ implies 8
region of CONAMINZLON wiuch ONGINSIES 1 ONG Of MOre SOUrCE 8reas angd Migrates. hrough
vanous mechanisms. within the aquier. This designaton is dificutt to reconciie with the
groundwater data. and with the immr"uuom in lho Rl which conciuge that °...[t]he cument
imited extent of contamnaton re/atve 1 pradicted groundwater flow (emphasis 800e0)
CemonsTales that !he Migranon of Chamicals within the ground water & being impeded..” (Ri-
9. 57). In oter worcs, 1 COMPOUNGS W The CONAMINALSd 20ne are Aot Sctialy
moving. The Ri aiso ccnaudcu that !he CONtAMINATON in the shallow. unconfined aquiter nas
‘not measuradly impacisd sither e first or second confined aquifer, and there nas been no

MPACct 1© potensa!l ofi-gite receplors.

| -l'u_'l-n Bea.ngermg gog Eriezamentt Ee-. %0y =
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The R! did not Nciude tests or aNAlySes 1 GELEITING 3QUIST ChATACISNERCS. Of 10 BXDIAN the
behavior of targm am n e shaliow aquder. Although vm. Ri recogruzes the Wmnatons
of the exsung grounawater GalADass. 8NJ recommends ACAONg! INVESUQEYON. whuch
NSuOes INsTIlaton Of S0G:TONS! MONONNG wells. frepiscement of same #XSUNG MonINng
weiis 813 resamOiing of 3l welis. these TCOMMENCANONs Nave ot Deen wnplemented. This
8 O DATTCUIAr MPONaNce DECEUSH T GaLS UDON WhiCh The UIMSLe reMeTiaton STateQy will
D8 cecisd was generated in 1986 (four years ago). In the intervenng tme. Qroundwater
conanions and Quality might have Mqod signdficantly. We note this as 8 CONCerN Secause
Mhere were sigruicant gecreases n e concentratons Of sulfates and filsradie iead reported
for MonRonNng wes on te norern section of the s1te dunng the pencd 1983 -1988. Funner

Secreases 0CCuTed Detween the 1968 ang 1989 montonng pIsOTeS.

The R inciudes no discussion or explanaton for these decreases. and does not anemot to
OXDIEIN the HeSENCE Of e PACUIS Suite Of COMPOUNTS WHICH Characlenze the CONAMINSIed
zone. The sumors of e Rl intmate that sulfstes are an indicadr parEmener of the
contammnanon. But an expianstion of its presence is NOL Provided. Neither s an anemdt ©
comrelate the sullates with Sther indicators such s pH. TDS, TSS. turbidity, or targot inorgsnic
compounas. We specuiate that the presence of sulfates could be reiated 1 banery acid
(H;SO, - Sulfune Acid) whuch Nas Deen Partally NOUTTRIZET In the SO ENVIIONMENT. Where
sulfunic acid ComBings with water, Oxygen and humic acid (H,CO,) 10 Producs water. carbon
gioxige and the soluble suliste anion (SO,).

The imporant ssus. however. is Nat similar Jecreasss in thess parameters could have
occurTed in 1he snsuing four years. And curment groundwalar conditions and quality could be

very gifferent than presented and predictad in e RI.

Another msue which might be resolved with current Qroundwater quality caa i whether the

presence of lead in groundwater around the RCRA @nafill might De reiatsd t© 8 former

LBRng®mn £-;-eegs-2 Ervrzmens Servces
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s
I0AChAI0 DACK-UD NG Overiill. <nd WHOthe! he SuDSequUent manisnance of e collacton

SYSIM R3S resuiled 1n an FMpProvement 1O Qroundwater Quaiity m gus ares
COMMENTS ON FEASIBILITY STUDY

Our comments on the Feaswility Study (FS) focus on e relsvance of The assumprons usea
in the evaiuaton of potantal remediaton sUategies. and consider both tachnica! sns rogmabry
ssues which will aﬂoci 0\e ultimate SUSteQY selecion. We reviewed tho FSpnorothe US.
EPA Propcsed Pian 1o svoid preconcenved Diss from the EPA recommencatons ang
remeciation strategy selection. |

Our review ang assessment of the Feasibility Study conciuges Tat:

. The study Gid notinciude &n 238e3sment of 1he recovery potantal of the compounds
of concern from the shallow aquiter.

. The conceptus! remedistion design did NOt inciude @ Qroundwater exvaclon-

recOVery sysiem 0ssigned 10 8C0IeSS the JOCUMENad 20ne Of CONEMNAON.

. The assessments of remediation STBISQIES Were CONGUCTEE WIthout undersianding
the source(s) of the contamination, aﬁd gid not consider the potentia! effects on

groundwater quality of he remediaton of he overlying, contaminated $oil.
L The efiects on groundwater Quality of Source (8oil) remediation were not evaiuated.

even though such sn evaiustion could have been compisted in less than ten days

using sumple field tasts.

l.ll'lﬂln Engineerng ang Environme=s’ Services ¢



é
. The Droposed Bumpng rates fof the recovery-TeaTnent Sysiem &re unreanstic ang

€0 NOt consicer aquxie!r CADSCTY.

The FS does not evalusts the technical feasbilly of the remedistion of the Shatiow. uncontined
aquiler, In gt & does Ot 823083 Whether the Physical ExTacLIONVIeCOVery Of the Gampouncs
of concem from the aquifer is possbie. Tests 1o evaiuate the recoveradiity of the inorganic
COMPOUNds are NOt INCUGed in the study. Rather, i is limited ©© an evaiuaton of potential
ToatneNnt anJ discharge optons fOr (theoredcal) groundwater INterceptad at the permeter of
T\ 8110, Which ig kikely NOt SIMIA! iN COMPOSINON © BCIUS! Groundiwater in the contaminated
zone. '

.

Throughout the FS i is assumed that the COMPOUNGS a&re Cistrbuted nmgomo;my n the
aquifer. ang that they 8re m § dissoived stats and compistaly recoverabis. This assumpuon
has no Basis in techrucal fact and is difficutt to reconcile with the conchusion n the Ri hat lead
(ang possidly other mpqam) il' not 8 mobile mﬁl.i 88 8 result of m natral

Drocess(es) which armests PosSibie TaNSDON mechansms. Neither O'Brien and Gere nor the

EPA offered an expianation of the Mechansm hrough which pumping grou.irwwlur would
mobiize non-modile compounds. In the absencs of Mu' ovtluam. ang the rsulant

coNCivsIONs. None of the potenual reMeIation Srateges can De consicered feasidis.

The proposed use of the existing iINtsrcepr wells 83 & recovery Systam, rather than for their
Intanced purposs a3 8N INterceptor NEtwork, 1§ 8 SoMtion of Convenience which fals 16 address
actusl concitions. This proposed recovery System would resutt In an aggregate reatment and
gischarge capacity of mﬁqco gations per day. Because the exvacton ponts 878 bémd
8round the outer perimeter of e Sits. we nOte that approxmately S5% of tat water (193.000
§0d) woutd be from off-sits or from areas Ouiside the contammated zone, as defined inthe RI.
(Our calculations and ratonals for this estmate are included in Appendix B.) The FS did not

incluge 8 Cesign for 8 Qrouncwater SxITaction system to recover groundwater specricatly from

L! NQARN €5 ng g=0 E~nre=entd Servicer



the CONIAMINGINS 20/, NOF TiC 1t CONSIAET SNEMBTVE NIGrCODDY TySIem OSIGNS. WHICR Mignt

TeQuUIre IOWe! DUDING rates to CONrO! QrOUNCWALS! flow.

e FS anmmnmmu'mommmuwm
" ofiects of source removal on ibng-term m Quaiity. The mwﬁwon of NOrgEMIC COMPOUncs
n shaliow 9rnuncwm} and e interpretaton of migravon potensal in 8 plume (FS - Figures
33 Twrougn 38) is the key issue upon which the conciusion that squiler mto?non 13 DOSSIDIe
% based. The FS postuiates that the immobile inorgamc m are migraing paralie! 1o
grouncwater fiow n the shafiow. unconfined aquifer in 8 southaast 1o norwes! dirscnon
(Figure 33). We question whether this distribution represents a plume. or rimr the
mroducuon ﬁw e aquiter of 8 vadoss wutu from soil contammation Mroughout the ares.
SUCh as (eac-Deanng banery acid. Companson of Figure 8 of the Ri ang Figure 33 Of the FS
(revised ana amached as Figures 1 8nd 2) shows 3 Sirong Coreishon Detween the aisTduION
Of 1933 in 504 AN the location of The KKAG-DERTING 2008 In e LPPer, uncontned agurer. in
SPOCUIALON. this laRer SCHNEND COUIT ACCOUNL 10 the Cecrease in filterabie isad Detween 1983
3ng 1988 (four years after cessstion of hdmy Coeratons). and aiso for the adbsence of
migraton (acid preciotation neutalized in 8 pH-normal aquifer).

mFSMwamhmmdnmdhm(ﬂwmmr
Quallly, and & propesal 1 evaluate such effects. Such an svaluauon can be accomplished in
1033 1haN tan days LSiNg & SIMDIe. FADIY feld teSt Which would demonsTate whether Ihere is
8 continuing discharge from a soil source. This testing woud Gafine the leachats production
ana infivation rates, would demonsrats e fate of the leachas and expiain the benavior of
compounds within the shallow squifer. and would determine whather he proposed recovery
of inorganic compounds is possibie.

The evaiuation wouid begin by cONGUCTNG he Qroundwalar invespgation sks Propcsed
the R © suppiement the existng Caia Dese. Al the same time, Suction Lysimeters would be

L.ﬂﬂln AR -nadrian anm EAveanrsanis] Rorviees
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Msialed M T8 UNsaIrEIed 2one 8! SENCT IOCBIONS 1O COUAC! VEA0SS waler from Susoeciea

SOUTCe 8reas. sm\pl.‘ from the sSturated ana UNSAUrEIes ZONeS wouis Than D8 snatyzes for

108! motals. Sitaranie metats. TOS. TSS. D, 870 surlates. Dita from e two maedis would be

compared 10 determing whethe! there B POENTA! CONMMANT COMMUMNICETION Detween soil

ang grounawarer.

Based On these initia! dats. the MONIONNG Network wouid be refined. as necessary, and both
Media would De monnored afier & ranfall, 1© eStadlish he (SUSDECIET) CAUSATVS ink Detween
the systems. Monmonng episodes would be conguclad defors and foliowing precipitation
Svents 10 sstrnate the leachate badm rate 10 e squifer and © Getermune the tate d the

leacnate n e squrler. .

In 8ddition 10 Mese COSeNVELONS 8nd BNalyses. & field EXITACTION (PUMDINg) test, would be
CONTUCINT 1O Seterming the recovery Potental of the COMPOUNGS from the shatiow aquiler over |
tms. This would consst of grgmdmwo'mcnonﬁunmmwbmmqunmma
concentrgoon. The well mc be DuUMPed 3t & rate Getermined during & preliminary well’
periormance st and would be set 10 ensure equilibrium fow over & Gves-dsy period.
Sampies would be analyzed from the Sischarge Stresm Bt reguiar tme intervals 1o geterming
whethe! 0iss0ived COMOOUNGS CONUNUS 10 De reileased into the aquer under pumped
congitions over time. The test would &!80 D8 USEd 85 87 DORAMUNItY 1o Cotiect hydraulic dai
about the aquifer. if necessary. hmmmemﬁmmmuﬁmdumr
Warrwmmﬂwc‘tmm An aoditons! simdar
demonstaton of he recovery POnZal of the exsHNG INercepior system could 81s0 be
performed at this tme. |

The treatment system discharpe options considersd in the FS are evaluated using an assumed

flow rate which i urvsalistic. and which has no technical basis. For each opton. 8 Btal
(sggregate) fiow/gischarge rate of 250 gations per minule (gpm) is assumed. This voiume was

Langan: reMeening gng Eavironmena) Services
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$6/0C103 8rTITArily Dy 8S3UMING {8t D8 GrOUNQWELEN 19COVEry SySIeMm wouil CONSIS! Of the 4 |
'l'*ﬁﬂﬂ $118-DOrM eIt MISTCEPIOr well DANS. WIS would DS PumpPed 8t S QD™ 8aCh. Apyn
from assuming that each of e wills Could sustan thig gischarQe rate unaer 1ong tem
pumping, mﬁ & O UsYficanon for using 81l Of The NMBTCEPIOr PONES. S$OME Of which are
greater than 600 fest from the scige of he 'plm.' ang are nOL down gragient. The iocauons
of the well pom1s in relation 10 the esuMated 8058 Of he ContaMINALed 20N 8re CeDICIed On
Figure 3. More mponantly, 8s specified in Section 1.2.3.2. ot the F§ (page 17). the weil point
system °... was designed o prevent off-gite migraton of contaminaied groundwater.' Later in
the FS (Secton 3.3.2. page 57) this same system is Dropased © °...NCOVer groundwater and
mit off-site migration...” which . as aocumented in the R and in the Procosed Plan. is not now

oceurnng.

-

By considenng only the recoOVery/reaTnent system descrided above. the remeSiation sirategies

WhIEh WOUId IVOIVE 118 1e-ITOSUCION Of TEBIAT GrounCwaler DACK MID The Shaliow aguiler

wers eimnated from e list of visdie slsrnatives. We contend that al of Tiose grounawater
GisCharge optons are net wy feasibie. Dut preferabie if 3 iower flow/gischarge rate is apphed.
This modified remadalion srategy wouid include sn exTacton Or INtrcepor System designed
and 1ocated 1 recover COnBMngtad Groundwatar rom 8 well detined zone within the aquter.

We reiterats. however, that even M modified systam shouid not be considered uniess the

recovery potental of the target compounds is Socumentsd. and shouid be proposed only &s

8 conongency if e removal of the (susDeciad) source(s) of the continuing discharges (sail)
6083 NOL result In an IMProvement in grounciwater qualty.

40  COMMENTS ON U.S.EPA PROPOSED PLAN

Qur comments n the pravious secoons of this reporn respond v thoss sectons of the

Proposed Plan which SUMMarize the documents prapared for the selection by U.S.EPA of

L.ﬂgln €-; ~sening gno E~virc-menta: Services




rfeMecis; SUBIgIS. This SACHON Dresents Our COSErVEDONS 8nd COMMENIS on e EFA
selecuon crteng. ana the WChCE! Das:s for $810CION Of the Dreferred opson. Our review of
the Proposed Plan was compieted only siter we had revewed the Ri and FS repons ang nac

formeg our own interpretatons snd conciusions. ndependently of e EPA ssiecton.

The Propcsea Pian reties on 0ala ang intarpretatons trern we Ri ang FS which are ether
flawed o incomplete. and which 0O NOt Bresent An SOSQUSLE 8S983SMANt of Site conditons

upon which © base bng-tbm remedisbon gecisions. The bases for this conclugion mciude:

. The remecia! sTategy s8echon is Dased on the premise that thers 1 a °...substanua!
SNS Mmunent threat 1o DUBLC KBAIN...* which i -CONtrary 1 e findings cocumented

n fe Ri ang re-siated in the Proposed Plan.

o The Proposed Plan coes not conside! the potental ostive effects on aquiter quality
of the remedistion of overtying, contaminatsd soil.

*  The Proposed Pian proposes 10 fesire site groundwater Quality Dy usng an

INWICeDIor sysiam tNat was designed only 1© prevent off-site migration.

. The coNcepiual Qroundwaler remeciation sirategy Mchudes restoraton of 8 non-uss
squifer 1 groundwater Quality standards (for primary grinking water SOUrces) as a8
means o protect 8 public which, s sgreed to by EPA in the Proposed Pian. is not
now DeING expesed.

. T™he Propased Plan doss not consider ha recommendations i the Ri for saditona!
investigation. or \cse in the FS. that remediation options which inchce re-
inToducton of the Tea1es Groundwaler 1o the squier Shoulg de evaluated frther.

The final gelection is made gespite this lack of information.



The quremen © ramediate Qrounawmter 8 BE36C On e CONCASON I VAN S A ™k &
pubdic health and the environmere. in parscuiar. EFA has as3es300 T pOlENDA! NSk assuming
that future uses of the site could Inciuoe resiaenual Seveiooment. eSDite its INCUSIAI ZOMINg,
and cesone the deea nobcing Mechansm used frequenty by NJDEPE to minemize o emingte
exposure Dy restncting huture tand use OpOONS. We nots in pardcular he Summary of Risks
PArsgraph on page 9 of he Proposed Plan, which stales that °...QrounCwaler...pose(s) sn
mmnent and substantal threat 10 public heait..’ presumadly through Nﬂim ot
groundwaler. We queston this conciusion consigernng there has been no off-site impact 1©

groungwater, ang no messuradle impact © other aquifers by the contarmination 8t the site.

MW«N‘WMdmmnMuamm. Theretore. we
recommend that fture discussions and/Or references 10 potential IBAG-ETM sctive’ sauifer
restoration efforts should be in tenms of a cortingency pian. Considenng the existing agquiler
conditions. NG the CemONSTSd MinFMal eXPOSUe POWNTE! and considenng Mt
groungwater contamingtion is tikety the result of oNgUINg reieasses Nto e shatiow squifer from
residual soil contamination woughout the mpacted area. thers is no justificaton © require
&uuﬁor TRSIOratoN USING 8 ProuNcwater omcb‘en‘smqy. without first evaluating the effects
of soil (source) remediation on groundwater quality. An appropriats grouncwater remediation
SUategy would be des:gned and impiementad only ¥ SOUTCS reMeTiation does not resuft in a
gecrease in dissoived camnpound eonconirnom n e MDACId S3lUrated 2one. gng that
COMPOUNss in the aquiler become Cemonstrably mobils. and thresten an exposure 1o 8
powntal receptor.

| The plan propesss 1 resiory- site Grouncwater Quality by using an interceptor system that was
designed only 1o prevert off-ske migration. This proposed Mmisapplication of the interceptor
sysiem would resuft in pumpmng groundwater from outside the z2one of contamnation on-site.
Conseguenty, the feasiility study on which the Proposed Plan is based is significantty.  not
fatatty, hwod in 's svakustion of groundwater recovery Snd Usagnent system opuons.

! nnoan :-; 200 g gng Erwee=en iy Services - -



"
Much of the CecisDN of reMEediaton technodgy feasilty and selecton should D8 predcstes

on the Oefiniton of the extert of the COMLAMINEUON which must De reMEdited 10 COMDly with

grounowater quality mnurc: in other words, the bocnm of whatner 10 300ress aii locauoNs

~ whars 929 concenuauons in grounawauet exceed 10 BB (New Jersey Groundwater Quaiy

Critanon), or whether SOMe OINer CONCONADON iS BODIODNAte. Must D MaCs Defore tne

Wacnnical feasidilty Of any OpIon can be Bssessed. In the Proposed Plan. e remMecIaton

odjectve & 8 cOmMpiste resworation of aquiter QWW. using the Dracucal Quenttaton limit for
2o ($ Dab);s e numeric obisctve. The NJDEPE has a mechanism which will aliow intenm
sxcesgence of this stancard. however. Dy estadlishing & Classdficstion Excephon Ares

(NJA.C.7.6-6.6). This would aliow GaCharge of T8aIEa waar Back 1 he aqurer at gher

concentranons than the siancard. The Classificaton Excepton Ares s granted only through

The Ourston Of e fEMECISLON DEMCA. BRAT WK e ExSUNG SIANGAra wil again OF

appncadis. The uitmate goal would e the restoraton of the aquifer © the apoficadle
siangard(s). # technologically feasidie.

8y cowmning a Classification .Am Excopnon 8 Qrouncwater recovery sysism couid De
cesigned 1© 80Sress Only Moss poroons of the aquifer with significant contamination. and the
re-nToduction of the rested water could be 8 viable 0pton, Dasad on the lower flow/discharge
rates. ang/or Dy establishing an owﬁauon z0ne. In this way, 3 UeaUTeN! Sysiem which is
caoanie of regucing concentsuons © he MCL(:) eo'uta be instatied. buxv opersied unaer 8
New Jersey Aquifer Classification Exsmption 1© Teat ang discharge Back 1o groungwater. at
signuficanty higher concentvabons. The aguifer would e monittred over ome 1o JeMONSTate
remediation PerforMance. &nd 1D evaluste Snd/or reconsicer the ultmate remecdiston

odjectves.

The Proposed Plan presents the US.EPA ssiection of & remediation siratsgy despite the 8k
of the mwmwlmrnnmumdhw nuimrs. ™e R! recommenced

304¢itonal groundwatlar invesugaton o better characernze agquifer congitons and the nature



k]
NG exien! Of the contammated ZONe. The FS recommendeg further evaiusuon of the

fOMCIBLON BltaMgtves WhCh NCIUCE thE 18-NIOJUCTON Of TEA18C QrounTwaler back intc the-
squiler. Decause thay sre viadie 0O0NS. Neitner of £.030 3o of COMMONOALONS were
mpiemented. dut the Proooses Pian cutmingtes in 8 recommenaation for & sinQle preferren

strateQy.

CONCLUSIONS AND RECOMMENDATIONS

We conciude that the groundwater portion U.S.EPA Proposed Plan s flawed in that the 0aia

used 10 formutate the remeciation Sraegy kikely GO NOt represent SCtUsl cONBIBONS In the

squrier.

We conciude that the Proposed Plan s invaiid Decause the selection of the treatnent snd
giIscharge methods was Dredicated on unrealistic sssumptions reQarding the capacity of bom

the grouncwalsr recovery Snd JeaTMent systems.

We conclude that the FS Is incompiste in that It Soes not svaluale. Of sven aadress. the

recovery polensal of site specific target COMPOUNTS. SNJ Nas NOL PrODOSed 8 Qrouncwater

SXTACTON/TECOVEry SYSI TesIgned 1 SJ0TESS The 200 Of COMAMINATON , a8 Gefined m

the Rl

We agres with the conchaions in the RI that the target compounds present in the shallow
squifer ars not moble, Dt we disagres that thekr presence represerts a “plume’ of
cortamination which I8 migrating parsiiel 10 the general groundwater flow drection. We
conciude mt the presence of these compounds i more likely the resutt of nmm source

Scharpes from resicual 80il conamination. We 8IS0 8res with the recommencations in the

I ANGEAN £ o 3op frivonmem Se oz
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Al (3t §QCILCNS! INVesUIGATON Of QrOUNCwaler CONOLONS 8N Quanty 8re FEQUIES. 3NA note

that 1o Proposed Pisn wus Drepsred without the deneft of such sgamons! G3W.

We conciude that removal of Source &rea(s) in the overtying unsaturated ol would Ikely resutt
hmmmmuummfwnwm{mmmuummm

w.mmmawuﬁmmumbammmnmmtgmnim
of Qrounawater COMAMINEYON. -

We recommend a re-svalustion of the quailty of groundwater in the shallow aguifer 1© confirm
he results of the Pravious MONMONNG EPISOCES. SN B rifing the esdmate of the exient of ine

CONAMINAIRC 20N SNS e CiSNDULION Of CONAMINENTS within the squiter.

" We recommend datsrmination of the recovery potarial of Inorganic COMPOUNdS fromthe aqufer
by using an extraction wet, a3 discussed in this repon.

mwmmwmm.namm‘m long-term groundwater
| mmuméswnmwuamwmnumwmu. remediation of
cortamingted soff on the aquifer qualty should be cemonsusted. This would involve 8
redefinition of the Impactad srea Dy & Daseline Qroundwaler quality monitonng episode.
monitoring  wawr Quality throughout the ednnmmud zone (current definition) sher the
~ contamingtad %oi I8 excavatad. Monitonng would permit svaluation of the oﬁcmdm
'm. NG would Confirm that conamIngtion is not migratng from the sits. During the
monitoring pencd. d\mn.ih aquifer Quality wouid De svaiuated 8t reguiar intervals sna the
UMate remediation GDIECHVES WOULd DO reviewsd. TeCONSIGered. Bnd revised. & necessary.
Wa recommend that 8 monitoring period of two years foliowing soil (source) removal. with
Quanerly sampling epsodes. would provide the necessary oats. f groundwater Quality 0es

nOt IMProve during the Monitonng penod. of if the COMPaUnds begin to migrats oward an off-
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88 receptor, the NEeS for GIOUNOWANN rsmeciason would DO 10-25088900. ang would

cona/ger Mg fagings of e soONIONA! INVesUOAZONns recomMandsd n e Rl he FS, ano in
this recon
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APPENDIXA
DOCUMENTS REVIEWED

Langan & wepes & see=gmiy S



PEDRICKTOWN OU-1 SUPERFUND PR-UECT
GROUNDWATER INVESTIGATION - REM.EDIATION
DOCUMENT REVIEW LIST

 Document Tite

Remecial invesogauon, Nabonal Smeming of New Jersey. Inc ANL Ingusmies. Inc. Site
March 1991 - O'Brien ang Gere
vais: | Repory Tadies. Figures
I, Appencices. Exhids
it Appenaices R-U
IV Appenaices V-W

Final Feasidility Stugly - NL iIndustnes. inc. Site
1999 - O'Brien ang Gere

Agoengum 1© the Final Feasidifity StuGy Report
NL Ingusties. Inc. Supertung .
T QCperadis Unit One '
(Undmd No precarer usud)

Supertung Proposes Plan
NL IngusTies. InC.
Operadis Unit One '
U.S. EPA . Wty 1993
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APPENDIX B

EVALUATION OF THE EFFICIENCY OF USING INTERCEPTOR WELL
NETWORK AS A GROUNDWATER RECOVERY SYSTEM

Langam s-s-ai-g-zem om0 Se



APPENDIX B

EVALUATION OF THE EFFICIENCY OF USING INTERCEPTOR WELL
NETWORK AS A GROUNDWATER RECOVERY SYSTEM

Langan s-a-wu sz i cimmesn Ser
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Janet D. Smith
Associate General Coungel

September 17, 1993

-~

BY HAND

Mr. Michael Gilbert, Projaect Manager
U.S. Environmental Protection Agency
Emergency & Remedial Response Division
26 Federal Plaza, Room 720 -

New York, New York 10278

Re: Comments on U.S. Environmental Protection Agency
Proposed Plan for Operable Unit One, National.
Smelting of New Jersey/NL Industries, Inc. Site,
Redricktown, Salem County, New Jersey -

bqar Mr. Gilbert:

This letter sets forth the comments of NL Industries, Inc.
on the U.S. Environmental Protection Agency's July 1993 Proposed
. Plan for Operable Unit One of the National Smelting of Naw
Jersey/NL Industries, Inc. Superfund Site, Pedricktown, Salenm
County, New Jersey (hereinafter, the "Pedricktown Site.") 1In
sumnary, the comments address the following topics: (1) the
inappropriate sslectioh of 500 parts per million as the cleanup
level for lead-in-soil at the site; (2) the premature and unwvise
decision to dredge streanm sediments north of U.S. Route 130; (3)
the erroneous choice of soil washing, an unproven technology, as
the remedial alternative for soil: and (4) the exclusive .
selection of the on-site streams as the discharge point for
treated groundwater, rather than considering both the streams and
the Delawars River viable dischargs options. For these reasons,
the Proposed Plan is inconsistent with the National Contingency
Plan ("NCP"), 40 C.F.R. Part 300, arbitrary, capricious and not
in accordance with law, including the Comprehensive Environmental
Response, Compensation and Liability Act ("CERCLA"), 42 U.S.C..
§95601 et seg, We also submit comments on the Phase V removal
action approved by the U.S. Environmental Protection Agency in
conjunction with tha Proposed Plan. :

NL Industries, ine.
Office of General Counsst
445 Park Avenue, New York, New York 10022 Tel. (212) 421-7204



Michael Gilbert, Project Manager
U.S. Environmental Protection Agency
September 17, 1993

Page -2-

I. There Is ¥o Basis for the Selection of Iod Pnrt.'.

The Proposod Plan states that the clnanup criterion for
lead-in-soil is based on the U.S. EPA's "Interim Guidance on
Establishing Soil Laad Cleanup lLevels at Superfund Sites"®
("Interim Guidance®), a U.S. EPA model that is used to svaluate
potential lead exposure of children, and the Ecological ‘ _
Assessment performed for the Pedricktown Site. None of these
supports the selection of the cleanup level set forth in the
Proposed Plan. Further, a site-specific evaluation of lead
exposures conducted as part of the baseline Risk Assessment
performed for the Pedricktown Site indicates no adversc health
etfects from cxpo:urc to lead.

A. The Interim Guidanco for Lsad Cleanup
Does Not Apply to the Pedricktown Site

The Interim Guidance recommends using a cleanup level for
lead-in-so0il in residential areas within the range of %500 to 1000
parts per million ("ppm"). This guidance is intended to protect
human health in residential settings, but it focuses particularly
on children, the most lead-sensitive portion of the population.
Since the 500 to 1000 ppm cleanup range of the Interim Guidance
is a recommendation for residential settings, it does not apply
to the Pedricktown Site, an 1ndustr1a1 ptoporty, where children
are not found. , ,

The Interinm Guidance clearly specities that a lead-in-soil
cleanup range of 500 to 1000 ppm only applias,“whan the current
or predicted land use is residential.”  The Pedricktown Site
property is part of an area zoned for development as an
industrial park. This area includes present and past operations
of B.F. Goodrich, Airco, Browning-Ferris Industries, Exxon a
‘cogeneration plant, and others. Givan the industrial nature of
the site and the zoning restrictions on its future use as
anything other than industrial, it is inappropriate to conclude

that the site will be aither used for residential davelopment or
" frequented by children. Therefore, the Interim Guidancs cannot
form the basis for a cleanup criterion for lead at the site,
except to suggest that because of its industrial nature the site
" cleanup criterion for lead-in-scoil should be above 1000 ppn.

! The Interim Guidancae is set forth in the U.S. -
Environmental Protection Agency's OSWER (Office of Solid Waste
and Emergency Response) Dirsctive 89355.4-02, September 7, 1989.



Michael Gilbert, Project Manager
U.S. Environmental Protection Agency
Septenmber 17 1993

Page -3~

The implicit aslumption of tuturo residential use of the
Pedricktown Site contained in EPA's application of the Interinm
Guidance to the site is inconsistent with recent testimony
- provided by EPA Deputy Administrator Robert Sussman at
Congressional oversight hearings relating to the selection of
renedies for Superfund sites. At the June 23, 1993 hearings, Mr.
Sussnpan stated that

unless there is persuasive intornation which is presented that
shows current land use is likely to change.? Since the
Pedricktown Site is zoned for industrial use and is surrounded by
parcels similarly zoned and currently used for industrial
purposes, continued industrial use should be. assumed in carrying
out a risk assessment. Conseguently, site-specific :
considerations warrant the use of lead-in-soil cleanup levels
above the higher end of the residential cloanup range of 1000

ppm.
B. EPA's Model of childhood'L.ad Exposure Should Not aé

. ™ | 2l S§

: In recent years, EPA has been developing and calibrating a
- model that predicts blood lead levels in children based on
exposure to lead-contaminated media in lieu of its older,
conventional risk assessment procedures for other pollutants.
Since the model is intended to be applied to children in typical
- residential settings, it should not be applied to the Pedricktown
Site. Moreover, tho model is still under development and is

being refined.

Nonethclcss, availablo 1nfornation on the nodcl actually
reinforces the conclusion that a lead-in-soil cleanup criterion
.for the Pedricktown Site based on risk considerations would be
significantly higher than the 500 ppm scloctcd in the Proposed
Plan. EPA has circulated a memorandum® that states that if
default assumptions are used with respect to lead exposures, 2
lead-in-soil cleanup criterion of 500 ppm would always be
predicted by the model. These default assumptions represent
exposurc from rcgular contact and ingestion of lead, which is

- 3 see also Supcrtund Adminiltrativq Improvcmonts, Final
. Report, June 23, 1993, at pp. 24-5.

3 OSWER memorandum "Update on OSWER Soil Lead Cleanup
' Guidance" (Don CIay, U.s. Environncntal Prctcction Agoncy, August

28, 1991).



Michael Gilbert, Project Manager
U.S. Environmental Protection Agency
September 17, 1993
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substantially higher than the intermittent, low level exposure
that might occur from occasional trespassing onto the
Pedricktown Site by children. Therefore, lead cleanup criteria
for the site would be significantly higher than 500 ppm, and '
should be above the Interim Guidance range of 500 to 1000 ppm
roconncndod for in residential areas. ,

c. The zcoloqical Ri-x Assessnent Docs Not Support a soo'
Pon Lead Cleanup Criterion

. The Proposed Plan provides that "EPA's site-specific
Ecological Assessment concluded that 500 ppm of lead is the
appropriate remedial action objective for site .so0ils located in
wetland areas, as well as streanm sediments.” Howvever, a review
of the Ecological Assessment indicates that several overly-
conservative assumptions wvere used in the estimation of exposures
for the target species, and, as acknovledged in the assessnent,
considerable uncertainty was associated with the literature-
derived toxicological data applied in the assessment. As a
consequence, by compounding inappropriate assumptions and
" uncertainties, the Ecclogical Assessment predicts that an
unacceptable risk from exposure to lead exists at virtually any
lead concentration in soil. This failure of a "reality check"
significantly limits the use of the Ecological Assessment for

developing a soil cleanup criterion. Thus, the 500 ppm lead
cleanup criterion is arbitrarily selected and is not supportcd by
the rosults of the Ecological Assesszent.

During the dcvclopmcnt of the work. plan for the Ecological
Assessnent and thereafter as it wvas carried out, NL Industries
and its consultant ENVIRON provided extensive comments on the
Ecological Assessnment. A copy of the comments is attached hereto -
as Attachment 1. The following highlights the key criticisms of
 EPA's reliance upon the Ecological Assessment in risk. nanagement o

decisions at the Pedricktown Site:

* The Ecological Assessment does not establish a ltrong or
consistent correlation betwveen lead levels in soils and in
earthworms and white<footed mice. Significantly, the field
investigation failed to demonstrate that concentrations in
earthworms decreased vith decreasing exposure to lead. This
failure severely limits the use of the dietary exposure-
based risk assessment results to establish a lead-in-soil
cleanup criterion at the site. Target species such as the
woodcock whose risk supposedly derives from ingestion of
earthworms may not be at risk at all if the level of lead in
earthworms is not directly proportional to the level of
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lead-~in-scil. This inadequacy of the field investigation,

the foundation of the Ecological Assessnent, largely

invalidates its use as support for the lead-in-soil cleanup
" criterion selected in the Propocsed Plan.

« In developing cleanup criteria that are proposed as maximum
limit values, EPA has failed to consider that risks are
derived from exposures of biota to pean soil levels within
their home range. PFor example, if 500 ppm is established as
‘a cleanup level for lead-in-soil (based on exposures of
biota to soils that average 500 ppm), then once the site is
renediated to a 500 ppm maximum residual level, then the

 actual exposures will be to soils in the -pocicn' home range
‘that average less than S00 ppm. Thus, exposure should be
recalculated taking into account the post-remedial reduction
in the mean soil levels within a species' home range. This
correction would make a major difference at the Pedricktown
site, where the elevated concentrations requiring
renmediation constitute approximately 30 percent of the home

. range of the woodcock, one of the species to be protected by
the proposed cleanup. Remediation of this area with the
highest scil levels would significantly reduce the mean soil
levels in the home range of the target species and therefore
the mean exposure and risk would decrease significantly.

« If the hazard quotient "should be interpreted based on the
severity of the effect reported and the magnitude of the
calculated quotient,™ as the Ecological Assessment states,
then even the effects on the woodcock, which have the
highest hazard quotient estimates, would be further reduced
because the toxicity endpoints (e.g., reductions in ALAD
activity, hemoglobin and hematocrit, and in brain weight of
‘nestlings) are not generally considered as severe as the
ecological endpoints of survival, reproduction or growth.

* The use of scicntifically justifiable alternative values for
some of the exposure parameters (e.g., home range) and
toxicity thresholds would reduce the hazard quotient
estimates developed in the Ecological Assessment. Tor
example, the available toxicity data indicate that a
toxicity threshold of 8.25 mg/kg/day or higher is justified
for the woodcock rather than the 4.1 mg/kg/day value that
wvas applied. Thus, the Ecological Assessnment
proportionately overpredicts risks for the woodcock, and a
cleanup criterion derived from consideration of risks to the
woodcock would be proportionately too low.
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D. The Rilk‘Asscssncnt'for Lead Shows

No Potential for Adverse Health Effects

A baseline Risk Assessment was conducted for the Pedricktown
Site to avaluata the health affects associated with exposure to
soils and ground water affected by the site. This Risk
Assessment evaluated the future use of the site as industrial,
and concluded that there would bs no potantial adverse health .
effects from exposure to lead in soils for a worker population.
Thersfore, EPA's proposed selection of the 500 ppm cleanup
“criterion is contrary to the results of the risk assessment, and
- has not been substantiated by any other quantitativo
charactcrization of risks at the site.

IXI. The :ra Propoual to Cl.ln Up Sediments lorth of U.8. Route
130 Is Pramature, Unvarranted and Could Eave Severe Adverse

- Ravironmental Impacts

The Propocod Plan calls. tor remediation of stream segments
located north of U.S. Route 130 ("Route 130%). Howvever,
. comnencement of this work is unwvarranted by the present record,
and ignores several important lactors concerning these streams.'
We recommend the adoption of Stream Alternative A for the
sedimants situated north of Route 130.

tirst, the water quality of the stream segments north of
Route 130 should dramatically improve as a direct result of
removal of the sources of the contamination. 1In particular, the
" Pedricktown Site Operable Unit Two surface cleanup of substantial
sources of runoff from the Site, including the removal of lead-
bearing slag, wvaste piles and pooled surface water, is now
complete. This work has eliminated sources that contributed to
the presancae of lead in the waterways north of Route 130.
Further, the anticipated removal of sediments south of Route 130,
where significantly higher levels of lead are found in the
sedimants than are present to the north, should have an -
ameliorating effect on stream and river beds sediments north of
Route 130. In addition, the ongoing flow and deposition of new
sediments from upstreanm to downstream, from south to north, a
process that is continual in the stream, will create a natural
cap on top ot the sediments north of Route 130.

¢ The comments summarized in this séction II. were submitted
on NL's behalf by O'Brien & Gere to the U.S. EPA in July, 1992.
Sea Attachment 2.
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Second, the Proposcd Plan fails to takc into ‘account tho
negative inpacts of remedial action in the stream segments north
of Route 130. These streanm segments are too large to be diverted
or dewatered, the techniques that can be used in the stream south
of Route 130. The proposed excavation and dredging will be
severely detrimental to the agquatic environment. Such dredging
is likely to result in downstream transport of entrained, lead-
bearing sediments and redistribution of contamination. Sediment
resuspension and slump during the dredging might serve only to
increase the concentration of lead in the water column. Dredging
these streanm sediments would be destructive to the existing
ecosysten, increasing turbidity and decimating the benthic flora
and fauna. This was made abundantly clear by the high mortality
reflected in the results of the bicassay studies upon sediments
from the stream conducted by Dr. Sprenger of the U.S. EPA as part
of the field investigation of the Ecological Assessment. Such
remediation should not be undertaken without first awvaiting the
outcome of the sediment cleanup south of Route 130, and allowing
for the passage of time so that the newly cleaned sediments may
form a cap. Thereafter, if monitoring demonstrates that streanm
sediments north of Route 130 contain levels of lead that are too
high the decision to cleanup those sediments could be revisited.

Finally, while weighing ‘the pros and cons of tholc invasive
cleanup measures in the stream north of Route 130, the Agency
should also consider that the sediments are affected by sources
of lead not related to the Site. Elevated lead levels are found
in two tributaries which discharge into the area north of Route"
130 but do not receive runoff from the Site. These two -
tributaries were sampled by EPA (Samples EPA-1l and EPA-6.) Most
likely, an upstream source affects these tributaries and is also
contributing to water quality north of Route 130. In addition to
the tributaries, runoff from the Army Corps of Engineers’ dredge
spoils piles will continue to enter the channels north of Route
130. The contribution of the tributaries and the dredge spoil
disposal by the Army Corps may result in recontamination of
sediments north of Route -130. Thus, any cleanup of sediments by
dredging north of Route 130 could be physically destructive of
habitat, and may be futile due to contribution by othcr sources.

For all these reasons, we bclicvo that the correct remedial
alternative for the stream sediments north of Route 130 is
Sediment Alternative A. This alternative, which includes
monitoring of stream water quality, would be most protective of
the aquatic environment as it would allow time for the related
cleanup activities to proceed, positively affecting the stream
sediments north of Route 130. Further, this Alternative would
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 not prematurely disturb the benthic ecosystem with destructive
techniques that could be unnecessary, and in the long run,
furnish no net environmental bonotit.

111, so11aiunt1en/uab1uuuon Technology is A Superior Cheice .
Because Soil Washing Technology is Unproven At Bites
Comparable to Pedricktown, and Available Data Suggests That

The Proposed Plan recommends modified Alternative Soil D
as the remedial technology for contaminated soil at the
Pedricktown Site. However, scil vashing has not been fully
. implemented to date for remediation at lead battery or smelting
- sites, and available data suggests that it will fail at sites
with soils that contain large portions of fine clays and high
levels of humic material. In contrast, the soil treatment
- technology we recommend, solidification/stabilization, is a
proven and widely used rcmcdial technology for lead. It is also -
more cost-effective than soil washing, and does not result in the
potential introduction of additional pollutants. Scil washing
may even incrcase thc volume of contaninantc at the Pod:icktown

Site. | ‘ |
A.Am:m_u"zz_mmanm

: ' Soil washing is a hybrid of remedial technologies. It may
include the use of a washing solution, such as wvater, o
surfactants, chelating agents, or acidic solutions to achieve
. necessary particle size and separation and to extract
contaminants from the soil. The washing solution and
contaminated scil are mixed together, mechanically agitated and
separated again. After this treatment, the soil is either
returned to the site, treated further or disposed of offsite.
The critical factor that determines the success of soil washing
is whether it can extract sufficient lead to render the soil
nonhazardous and reduce load conccntrations below applicable
response objectives. .

. Under specific circumstances, soil vashing has shown promise
in the treatment of heavy metals, although not for lead. The
technology works best on coarse-grained sandy soils, but is only
marginally effective for remediating silty soils (more effective
for treating a mix of sandy/silty soils then for a mix of
silty/clay soils), and 1ne£toctivn for fine clay soils.

Since soil whshing is not a prcv.n technology, its
performance history at lead battery sites comparable to the
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Pcdricktown Site must be taken into account in determining its
implementability for the Pedricktown Site. This performance
history is revieved in the next section. - _

B. Review of Soil Washing Experience and Literature
Suggests That the Technology is Ill-Suited for
Pedricktown ' '

1. Selection of Control Technologies for Remediation
of lLead Battery Rocycling Bitol, !PA/540/2-91/014
July 1991 :

This U.S. Environmental Protoction Agency work roviows
remedial options for lead contaminated soils including
solidification/stabilization and soil washing/acid extraction.
The document states that solidification/stabilization has been
proven effective at full scale in remediating lead contaminated
soils. The document further states that, while soil washing has

been shown to be effective on a bench scale, it has not been
successfully demonstrated at full scale. The Agcncy.citcs_tvo
full scale demonstrations, lee's Farm in Woodville, Wisconsin and
. the Arcanum site in Troy, Ohio, where soil washing of lead

" contamination was attempted. In both cases, EDTA, a chelating
agent, was used to promote the removal of lead from solution.
Neither site was sufficiently cleaned up by the soil washing so
soils at both sites required subsegquent treatment by
solidification/stabilization to complete the remediation. -
According to the paper, the majority of the problems with soil
washing at these sites were related to materials handling.
Clogging of filters by fine silty particles and excessive loadingi
of suspended solids into the EDTA recovery system were nagging
problems. These problems foreshadow what could be expected at
sites with fine sandy soils or silty/clay loils, such as
Podricktown

The paper also refers to the U.S. Bureau of Mines acid
leaching process which used nitric acid and pretreatment to
refove lead from soil. The Bureau of Mines has not yet completed
their work or evaluated their process on a full scale. The paper
concludes that soils which are high in clay, silt, and/or humic
paterial are difficult to treat by soil wvashing, and that soil
washing has not been ettcctivoly denmonstrated cn a full scale.

Review of this paper suggests that soil washing makes a poor
- choice for Pedricktown, in light of the soil composition, and
leads to the conclusion that lol1ditication/utab11ization is a
bottc:, more reliable option.
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2. Control Technologies for Remediation of '
Contaminated Soil and Waste Deposits at Superfund
Lead Acid Battery Recycling Sites, Michael Boyer,
2I_ﬂlLL_!;ﬁ;_lzba_ldilﬂna_ﬂ¢l¢_ln11_1222L,

This U.S. Environmental Protection Agency paper states that -
full scale rexediation using soil washing has not been
successfully dexonstrated even though bench scale studies have
been favorable. The paper concludes that one of the chief
limiting factors for scil washing performance is the physical
nature of the soils, and that soils high in clay, silt or fines
have proven difficult to treat. The paper also refers to the
full scale soil washing failures at lee's Farm in Woodville,
Wisconsin, the ILCO site in lLeseds, Alabama, and the U.S. Bureau
of Mines bcnch scale studies. .

Tho Bureau of Mines studies did indicate that high lavels of
- lead removal can be achieved with acid wvashing. Hovever, it is
highly undesirable to introduce acid into the environment at a
former lead smelter site such as Pedricktown. Moreover, the
Bureau of Mines results have not been duplicated at full scale. -
The Bureau of Mines studies also indicated that soil washing with
water and EDTA did not remove significant anounts of lead trom
any of the scil fractions.

Written a year after the July 1991 U.S. Environmental .
Protection Agency paper on soil washing, this later work does not
hold out promise that soil washing has been improved into a -
remedial technology that will work well on lead-contaminated
soils such as those at the Pedricktown Site.

3. - Soils washing, Bergmann USA/Appliod Environmental
- - Technologies Inc., Michael Mann and Jill Besch,

August 1993

The organization performing this work is Applied
Environmental Technologies Inc. (AET), an Dutch-American jeint
venture. We view the results reported as less reliable than
those reported by the U.S. Environmental Protection Agency, since
a company in the remedial technology business may be inclined to
present a rosy picture of their abilities for marketing purposes.
We include the results reportcd here for completeness.

The article rcports that soil washing technology has been
successfully employed by AET at five sites in the Netherlands.
All of these projects were pertorned on coarse, sandy soils with
initial soil concentrations in the range of 1,000 ppm lead.
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/ Accordinq to AET, treatment efficiencias in the ranqe of 80-90%
have been demonetreted on these projects.’

AET has designed a soil washing remediation project in
Winslow Township, New Jersey that is underway. This is the first
full scale remediation of soils contaminated by heavy metals
using soil washing in the United States. Soils at this site are
primarily coarse sands. Contaminants of concern are chromium,
copper, and nickel at concentrations of up to 500 ppm, 8,000 pPpR,
and 3,500 ppr respectively, but not lead. 1Initial data suggests
treetment efficiencies are in the 80-85% range. AET claims that
its process is effective in soils with less than 10% by weight of
humic material and 400 mesh or larger soil particles, but warns
that soils not meeting these criteria may not be amenable to soil
washing.

Soils at the Pedricktown Site eharply contrast with the
soils reported to be suitable for treatment by AET. Pedricktown
soils contain fine sand, silt, clay and a large trectien of humic
material, the type of material reported to clog treatment filters .
in the U.S. EPA reports. Moreover, Pedricktown Site soils have
initial lead concentrations ranging up to 12,700 ppm, as opposed
to the average of 1000 ppm reportedly treated by AET in the
Netherlands. Thus, treatment by soil washing, even if it could
- be performed, is unlikely to produce treated eoil meeting the 500

- ppm lead remedial objective. ,

Treatment costs using the AET process are typically 1n the
$150 to $250 per ton range depending on soil qQuantity and
characteristics. o

4. 3011 Washing Test Performed on Pedricktown Site
Soils by the Center for Bazerdaue Materials

Bezsnzsh

The Center for Bezerdoul Hateriale Research reportedly
subjected a sazmple of soils from the Pedricktown Site to soil
washing and achieved lead concentration reduction from 30,000 ppm
to “about”" 1,000 ppm. The test conducted under laboratory
conditions was unable to reduce levels of lead-in-eoil below 1000

* We report upon what AET has presented althouqh ve are
unable to corroborate their work. On a cautionary note, it is
difficult to extrapolate the. results obtained in the Netherlands
to what might occur in the U. S. due to ditferencee in the
<regu1atory environnent. '
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ppr and therefore does not demonstrate that the designated
treatment objective for the Pedricktown Site of 500 ppm lead can
be achieved at full scale. Although we were not afforded the
opportunity to observe this sampling or duplicate the results,
wve believe that it is likely that only soils from the coarse
sandy fraction at the Pedricktown Site were subiacted to the
tast, since otherwvise the results would be inconsistent with the
larger official studies reported above by the U.S. EPA.

C. Conclulicnsnborivod From Review of U.S. EPA Reports
Suggest That Soil Washing Will Fail at the Pedricktown

sSite

A reviev of available literature on soil washing shows that
there have been numerous failures in applying scil washing at
Superfund sites, and in laboratory efforts to develop the

process. The literature does suggest that the technology may
- succeed when the s0il to be treated possesses certain _
characteristics that make it more susceptible to washing, such as
being coarse and sandy. Soil washing has not been demonstrated
as effective at full scale in renediatinq lead contaminatod soils
~ in the United States.

While soil washing can be an offoctivc remedial tochncloqy
under ideal soil conditions, the feasibility ef soil washing for
the Pedricktown Site is highly questionable. Soils at
Pedricktown contain fine sand, silt, clay and a considerable
fraction of humic material. Such soils have been repeatedly
shown to be difficult to treat with soil washing. Past attempts
to treat such silts by soil washing have resulted in the
occurrence of materials handling problems which resulted in the
abandonment of soil wvashing as a remedial technology at full
scale. Further, soils at the Pedricktown Site contain levels of
lead as high as 12,700 ppm, lending a high degree of difficulty
" to the treatment process. It would be highly undesirable to
complicate the environment at Pedricktown by the introduction of
acids to promote better scil washing.

D. Soil wanhing is Inferior to
Solidification/Stabilization When the Statutory
Criteria for the s-loction of Remedies at Superfund

Application of the Superfund critaria for remedy seloction
to soil washing and solidification/stabilization results in
inferior marks for soil washing when judged on implementability,
cost, long and short term effectiveness and reduction in -
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toxicity, mobility and volume. Soil washing has not been
successfully implemented at full scale for remediation of lead
contaminated soils at sites similar to the Pedricktown Site. To
the contrary, sites that are comparable, such as leed's Farm,
Arcanun and ILCO resulted in large-scale remedial failures.
Portions of these cleanups had to be completed using
soliditication/stabilization. Reports by the U.S. EPA in the
literature strongly" -quast that soil washing would fail at
Podrzcktown

Since soil washing has not been successfully implemented at
full scale for remediation of lead contaminated soils at lead
battery sites, extensive treatability studies would be required
. to design a workable remedy. Parameters to be examined would be
. expected efficiency, type of washing solution, optimum contact
time, and secondary waste generation quantities and
‘characteristics. The particular characteristics and contaminant
. concentrations of the wastes, socil types and contaminant

. concentrations at the Pedricktown Site would have to be examined

. during these studies. Given the heterogencus nature of the
. Pedricktown soils and the relatively high concentrations of
contaminants, extensive treatability studies would be required in -
the remedial design phase. As acknowledged by the U.S. EPAS,
there must be economies of scale involved in application of the
soil washing technology in order to make it cogt-effective. But
since the quantity of soil that could be wvashed at Pedricktown is
a relatively small amount, approximately 10,000 cubic yards, no
economy of scale would exist, thereby rcndering soil washing a
remedy that scores low marks for both 1mp1¢nentah111ty and cost-
effectiveness.

.Even if ooil washing were foasiblo, it would still be
cxponsivc. Unit costs for soil washing of heavy metals are
typically $150 to $250 per ton for full scale remediations. Unit
costs for solidification/stabilization are typically in the range
of $100 per ton. A unit cost ratio of socil washing
‘solidification/stabilization of 1.5/1 is typical for remediation.
This ratio is actually somewhat higher for the Pedricktown Site
according to the EPA figures in the Proposed Plan: the costs of
Soil Alternatives D and F, as modified by the U.S. EPA, are
projected as $10,712,000 and $6,450,000 respectively (a cost
ratio of 1.65/1). Thus, soil washinq, even if it vere roadily

- 8 mGuide to Conducting Treatability Studies Undcr CERCLA:
- Sodil Washing“ EPA/540/2-91/020A, September 1591.
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" implementable, would be far more expensive than. :
solidification/stabilization at the Podricktovn Site.

If soil washing is unable to extract the lead to levels that
meet response objectives, soil washing will be ineffective in
reducing toxicity, and would in fact increase volume. And if the
. residual lead concentrations are not low snough for the soil to
be used as replacement f£ill material, washed soil would be
replaced in the on-site consolidation pile. Thus, the soil
washing would have cxaccrbatod conditions at the Pedricktown Site
by increasing volume.’ Moreover, the sludge and chenicals
created in the soil washing process would also require disposal,
thereby furtheér increasing the total amount of material roquirzng
treatment and dilpOlal.

As to long-term and short-term effectiveness, soil washing
trials at Lee's Farm and Arcanum site showed that soil washing
technology is ineffective at lead battery sites. Past experience
further demonstrates that soil washing has limited effectiveness
at sites with fine silty or clay soils, or soils with appreciable
quantities of organic matter. The ultimate success of soil
washing does not lie in its ability to extract lead, but in
removing enough lead to meet remedial objectives. Aqueous washes
have been largely unsuccessful in this regard, with limited
success axperienced at the bench scale level using acid leaches.
However, acid leaches have associated problems including proper
worker training to handle acids, necessity for specialized acid-
resistant equipment for the acid leaching process and the further
treatment of lead sulfate sludge that is produced. 1In general,
the historical lack of demonstrated effectiveness of soil washing
at lead sites casts grave doubt upon its ability to meet remedial
objoctives at the Pedricktown Site.

IV. The Agency Should Retain Two Options for Groundwater
Discharge Rather than Selecting Only tbe Stream Discharge

NL Industries has studied the September 15, 1993 "Review and
Comments on Groundwater Investigation and Remediation Strategies"

’ while there may be some small benefit from the reduction
in mobility of the washed soil disposed in the consolidation
pile, given that the pile must be lined and capped anyway and the .
material has inherently low solubility, the mobility of the lead
'is low even without treatment. Thus, the incremental benefit
from soil washing is marginal at best.
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prepared by Langan Engineering and Environmental Services, Inc.,
submitted to the U.S. EPA as commentary on the Proposed Plan. NL
joins in the comments to the extent that they endorse further
groundwater monitoring and the re-examination of the need for
groundwater remediation.

If and when the EPA determines to proceed with groundwater
remediation as set forth in the Proposed Plan, NL believes that
the Agency should preserve two options for the discharge of
treated groundwater. The Proposed Plan recommends the discharge
of treated groundwater to the East or West. Streams rather than to
the Delaware River. This selection is premised on the assumption
that a Delaware River discharge might be delayed or blocked by
the need for the construction of a pipeline crossing the railroad
tracks, Route 130 and several private properties, and would
require a NJPDES permit. We believe that these logistical issues
could be readily resolved, and would not delay the groundwater
-- cleanup. NL recommends that the Proposed Plan be modified to
. preserve Groundwater Alternatives G-1 and G-2 inasnmuch as.

- Alternative G-2 may be more implementable and cost effective, but
- the alternatives are otherwise comparable. We recommend that the
- final choice of discharge point be made during the remedial
design phase. , : :

A..l&gimgundmu

. There is sufficient space on the Pedricktown Site north of
the railroad right-of-way and south of the existing landfill to
- accommodate a treatment plant of the type and size anticipated
for treating groundwater at the site. 1In fact, the existing well
point system piping network extends under the railbed to this
.location. Thus, a treatzent plant could be sited north of the
railroad right-of-vay, close to the Delavare. The outfall could
be constructed under Route 130, since the jacking of water
pipelines under major highways is routine construction practice.
The requisite permit from the New Jersey Department of -
Transportation should be readily obtained.

NL has commenced the process of exploring whether access
agreements may be obtained to construct a pipeline across the
private properties situated between the north side of the
‘Pedricktown Site and the Delawvare River. Both B.F. Goodrich! and

' B.F. Goodrich has already demonstrated the feasibility of
such a pipeline in that it currently runs a discharge pipeline
from its facility to the Delaware River. ,
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Corrosion Control have favorably responded to NL's overtures. A
copy of correspondence to these companies iz attached as '
Attachment 3. Based on discussions with these companies, we

believe that access for a pipeline easement could be obtained in
a timely fashion and would not delay construction of the outfall.

Constructing a treatment plant and cutfall as proposed in
Groundwater Alternative G-2 would require water discharge
permits, a New Jersey Pollutant Discharge Elimination Systenm
(NJPDES) Discharge to Surface Water permit and a Treatment Works
Approval. The NJPDES permit is required prior to discharging
treated groundwater to the Delawvare River. The permit would
specify flovw and effluent limitations for contaminants. Our
review of Recommended Water Quality Criteria for Toxic Pollutants
for the Delaware River Estuary (January 1992), confirmed by
representatives of the Delaware River Basin Commigsion, indicates
that lead discharge levels for the proposed treatment plant could
be up to 63 parts per billion and be protective of the aquatic
environment for the Delawars River Basin's Region V.® This
remedial objective should be more implementable and cost o
effective than a discharge to the East or West Stream, where lead
would have to be treated to 10 parts per billion or less. We do
not anticipate any delay in obtaining a NIJPDES permit, since it
pust be issued six months after tha receipt of a complete
application.

Several other permits may be required for the Delaware
discharge option, and they should be readily obtained. A -
Treatment Works Approval ("TWA") would be required for the
construction of the groundwater treatment plant and outfall. The .
State of New Jersey is raquired by law to review and approve a
TWA application within 90 days. Additional permits which may be
needed (depending on the exact placement of the discharge
outfall) include a wetlands permit, & Coastal Area Facility
Review Act permit and a stream encroachment permit. All of these
pernits must be issued within ninety days after receipt of a
complete application. :

® Upstream of any discharge from the Pedricktown site, the
Delaware River receives affluent of 500 mgd from the City of
Philadelphia wastewater treatment plant as well as several other
significant municipal and industrial discharges. The volume of
flow in the River is sufficient to accept these discharges with
no degradation. : :
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_ The total time for obtaining permits is approximately twelve
‘months, allowing adequate time for completion of the permit .
-applications. 8ince design of the groundwater treatment systenm,
including treatability studies, should take twelve months, and
construction should take twelve to eighteen months, the tinme
~ needed to sacure the necessary permits would not delay the
commencement of treatment, since it can occur at the same tinme as
design and construction of the treatment works. Accordingly, the
- discharge of treated groundwater to the Delawvare River is as

. feasible as a discharge to the East or West Streans in terms of
time, permitting and access. e

" C. Because Alternative G-2 Might Provide a Substantial
Cost Savings Over G-1, It Would Be Preferable to Retain

Anticipated costs for Groundwater Alternative G-1 are
approximately $1.5 million more than Alternative G-2. These -
additional costs are primarily attributable to the costs
- associated with the reverse osmosis regquired to meet vater
- quality standards in the streams. Thus, G-2 may be both more
~ implementable and less sxpensive. Since Alternatives G-1 and G-2

are otherwise roughly comparable in meeting environmental -
objectives, NL recommends retaining both discharge options, and
making the final decision during the remedial design phase.

V. The Phase V Rcacval.lction is a rublic Works Project

The U.S. EPA approved the Phase V removal action for the
Pedricktown Site on July 13, 1993, in conjunction with the
Proposed Plan for Operable Unit One. The Removal Action '
Memorandum requested a ceiling increase of $1,237,700. The Phase
V Removal Action is: (1) inconsistent with the NCP, (2) .
inconsistent with the proposed long term remedial action, and
(3) predicated upon a Salem County flood control project rather
than an imminent and substantial ondanqernont to human hoalth,
welfare, or the onvironnont.

CERCLA establishes criteria for responding to a release into
the environment of any pollutant or contaminant that may present
an imminent and substantial danger to the public health and
wvelfare. The criteria include the followinq. o
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1. "Removal actions shall, to .the extent practical,
contribute to the efficient performance of any ,
anticipated long term remedial action with respect to
the release concerned.” NCP $§300.415(c).

At the Pedricktown Site, all upqradicnt sources of the
contaninant of concern (lead) have not been removed. Surface -
soils, immediately upgradient of the West Stream, contain lead in
excess of 9,000 ppm. These soils are scheduled for remedial
action pursuant to the proposed plan for Operable Unit One 1.

The excavation of the stream to a depth of:- four feet may snhance

erosion of the upgradient surface soils, resulting in the

recontamination of the stream sediments. Accordingly, this

- removal action is inconsistent with the proposed remedial action. .

Morsover, the environmental remediation of the East Streanm should

be carried out at the same time as the West Stream to avoid the

_ inherent wasto in rcnobilization.

2. "Fund financed removal actions, other then those
authorized under section 104(b) of CERCLA, shall be
terminated after $2 million has been obligated for the
action or 12 months have elapsed from the date that
renoval activities begin onsite .... ® NCP §300.415

- (B) (5).

_ Funding for Phasc I of the Renoval Action was approved in
1988. The Phase I Removal Action was completed on May 31, 1989,
and the Phase IV Removal Action wvas completed on June 26, 1992.
Accordingly, more than four years have elapsed from the date that
renoval activities began on site, and more than twelve months
since Phase IV was completed.  Thus, the Phase V removal '
contravenes CERCLA and the NCP. ’ '

3. 'whcncvor a planninq period of at lcast six months
‘'exists before on-site activities must be instituted ...
[t]lhe lead agency shall conduct an engineering
evaluation/cost analysis ("EE/CA") or its equivalent"
NCP §300.415 (b)(4), and shall "[plublish a notice of
availability and brief description of the EE/CA in a
major local newspaper of general circulation ... [and]
{plrovide a reasonable opportunity, not less than 30
calendar days for submission of written and oral
comments .... ® NCP §300.415(m) (4).

The Agency has had full knowledge of the contaminants of
concern in the West Stream sediments prior to the approval of the
' Remedial Investigation Report on July B, 1991. providing more
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chen ample time for completion of the EE/CA. There has been no
notice of availability or brief description of the EE/CA
published to date, or opportunity providod for lubni-sion of
comments pursuant to the above.

4. "Where the responsible parties are known, an otfort
initially shall be made, to the extent practicable, to _
determine whether they can and will perform the
necessary removal action pronptly and properly.” NCP
§300.415(a) (2).

. The Agency has known the identity and 1ocation of numerous
potentially responsible parties prior to the Phase I Removal
Action of 1989, and has not notified any of these parties
: regarding any phase of the removal actions.

B. The Phase v Rcmoval Action Is A Thinly Disguised Public
Works Project :

In January 1992, the Salen COunty Hqsquito Control

- Commission ("SCMCC") commenced excavation of sediments from the

- West Stream, immediately south of Route 130, depositing those -

- sediments along the northeast bank of the stream. This action
wvas performed to alleviate flooding in upstream farm lands. Due
to the distribution of contaminated sediments along the banks of
‘the stream, subjecting the area soils to potential contamination,
the EPA required the SCMCC to cease disturbing the contaminated
stream sediments. Forced to change course, the SCMCC installed
drainage ditches along the north sides of Pennsville-Pedricktown.
Road and New Road as an alternative measure to reduce the flood

potontial.

The risk of flooding and sediment redistribution has been
greatly diminisgshed by these SCMCC flood control measures.
.~ Meanwhile, the EPA performed removal action at the site, and a
‘Focused Feasibility Study which culminated in the performance of
Operable Unit Two at the site. Throughout the past year,
additional upgradient sources of lesad have been removed from the
site under Operable Unit Two, further reducing the potential
spread of contaminants. Accordingly, the potential risk or
threat to health and the environment has been controlled by
focusing on both the risks of flooding and of runoff from surface
contaminants. Nonetheless, the EPA has chosen to proceed with
‘another phase of its four-year old removal action.

" While thc U.S. EPA will be removing only the first foot of
sediment from the stream, the Agency is voluntarily donating
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resources to the SCMCC 'strcan enhancenment® progran by cxcavating
to a fourteen foot width in a stream having a present maximunm
width of approximately five to six feet. The stream widening is
dictated only by the SCMCC program, not by any stated
environmental concerns. After the U.S. EPA work, the SCMCC will
dsepen the streanm by an additional three feet. The SCMCC, and
not the EPA, will be determining strean sediment removal areas by
"gtaking the new route of the widened stream.” This demonstrates
- that the EPA is not determining the specific removal areas based
upon any environmental criteria, but is responding to the local
flooding fears using federal funds carnark-d for Superfund
cleanups.

:

In conclusion, NL believes that there is no basis for the
choice of 500 parts per million as the cleanup level for lead-in-
soil at the site. Considering the industrial land use of the
site, the cleanup level for soils should be greater than 1000
ppm. In addition, the experience of the EPA and other companies
with soil washing, an unproven technology with respect to lead
cleanups, clearly demonstrates that it is the wrong choice for
the remedial alternative for soil at the Pedricktown site.
Solidification/stabilization is more cost effective and has
‘proven to be a more reliable and feasible technology at lead
sites and should be selected as the preferred alternative.
Taking into account the potential adverse impacts of dredging in
a wvater column, NL recommends proceeding with a conservative
monitoring program before invading the streambed north of Route
130 with dredging equipment. Similarly, NL joins in the comments
of Langan Engineering and Envirconmental Services, Inc. as to the
uncertainty of the need for groundwater remediation at this time,
and recommends that wvhen and if groundwater remediation is
conducted, the Agency should consider both the streams and the
Delaware River viable discharge options. PFinally, we believe
that the Phase V removal action is unwarranted and notivatcd by
local desires for flood control assistance rather than

onvironmental protection.

Rcs ectfully nubnittod,

JW

Smith

anet D.

cc: Susan H.S. Monks, Esq. i o - .
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July 6, 1993
' o A~
Chief, Site Investigations and . : l y h_'-”u' £)
Compliance Branch 3 ' ‘ , l - j
Emergency and Remedial Response o f JL T8ps i
: " Division - Room 720 ' : © — {
U.S. Environmental Protection Agency o L Ci =i
26 Federal Plaza : :
New York, NY 10278
Anention:  Michael Gilben, Project Officer
~  Re usm mg;m!n, New Jersey Eacmn g;ms
Dear Mr Gilbert:

We were pleased to receive draft copies of the January Final Report: Field Ecological
Assessmens and the Ecological Risk Assessmens for the Pedricktown, New Jersey Superfund
Site, and to have the opportunity to discuss, on behalf of NL Industries, our initial comments
on the drafts with you, Dr. Mark Sprenger and Ms. Kim O’Connell at your offices on
March 9, 1993. At the request of NL Industries, ENVIRON prepared the attached repornt
summarizing the comments made at the meeting as well as a few additional comments that
were developed following a more thorough review of the documents

- We trust that the commentswﬂlbeofnssxstancetoyou in preparing theﬁnalmpon.s Ifyou
have any questions, please contact.me at (703) 516—2300 '

Very truly yours, - : B

 Onujhe; o

~ Dan Woiltering, Ph.D.
Pnncxpal

cc:  Paul Harvey, NJDEPE (Three copies)
Dr. Mark Sprenger, U.S. EPA
Evans Stamataky, U.S. EPA
Steve Holt, NL Industries, Inc.

RIM\s\aleover. it

. ENVIRON Corporation - Counsel in Health and Environmental Science ‘
4350 North Fairfax Drive. Arlington. Virginia 22203 + (703) §16-2300 - (800) ENVIRON . FAX (703) 5162345



COMMENTS ON THE USEPA ECOLOGICAL RISK ASSESShm\T
FOR THE NL PEDR!CKTOWN SITE B

In January, 1993 U.S. Environmental Protection Agency (USEPA), Region I
(Environmental Response Branch, Emergency Response Division, Office of Emergency and
Remedial Response) released two draft documents concerning the assessment of ecological
risk associated with lead contamination at the NL Industries, Inc. (NL) Site, Pedrickiown,
New Jersey. The first document, Final Report: Field Ecological Assessmens, describes a
‘series of field investigations to collect empirical data on target receptors and surrogate
organisms to be used in a subsequent ecological risk assessment of lead contamination in the
'vicinity of the NL Site. The report presents data on sediment toxicity, aquatic vertebrate
lead levels, earthworm in-siru bicaccumulation of lead, small mammal lead contamination,
and a terrestrial and wetland habitat assessment. The second document, Ecological Risk

" Assessmeru, uses the data presented in the Field Ecologxcal Assessmeru to assess the risk of
lead contaminarion at the NL Site to the following species of concern: woodcock, robin,
great blue heron, red-tailed hawk, long-eared owl, red fox, and mink. Of the seven indicator
species considered by the USEPA, four species, woodcock, robm. red fox, and mmk were
concluded to be at risk from lead at all areas assessed.

The purpose of this document is to provide technical comments on the USEPA Field
Ecological Assessmen: and Ecological Risk Assessmeru reports. Four areas are covered:

~®  Field mvesuganon results: soil lead levels;

®  Use of field results in the assessment of ecologml risk: un.hworm and white-
footed mouse lead levels; _

®  Toxicity thresholds and exposum parameters used in assessing the risk of lead
contamination; and

® Computational errors in the Ecological Risk Assessmers.
- L Field Investigation Results: Soil Lead Levels

The XRF data used to determine the soil lead concentrations in the areas selected
for assessing biota lead contamination are of questionable value in a quantitative
assessment of exposures. XRF soll analysis significantly overestimates the lead
concentrations, which, in turn, results in an overestimation of the exposure

estimates for indicator species.

The Ecological Risk Assessmens uses XRF analysis data for surface soil lead as an input
into the overall oral exposure level for indicator species. This surface soil lead data xs
directly incorporated into the oral dose calculation through the use of an incidental soil

. | . ENVIRON



ingestion rate. The use of the XRF data grossly overestimates the oral exposure via this
route. Figure 1 illustrates the relationship berween XRF-determined lead concentrations
and lead concentrations measured by atomic absorption spectroscopy (AA) for the same
'soil samples. It is evident that the XRF results overestimate the lead concentration in
soil by a factor as high as 8X. Figure 2 groups XRF data into discrete lead
concentration ranges and shows that the ratio of XRF to AA ratio is at least 2. It

" therefore follows that indicator species’ oral exposure levels from incidental soil
ingestion should be reduced by a factor of at least 2. S

The Use of the Fleld Rsults in the Assessment of Emloglcal Risk Esrthwofm and
White-Footed Mouse Lead Levels

A. Emthwoxm Lmd Levels

1.

There is no appamm& relationship b@ween the lead c@ueentmtlons in the
test chamber sous 8nd those in earthworms. ‘

The Final Repor: F’xeld Ecological Assessment describes an in siru earthworm
bicaccumulation smdy. Eisenia foerida were used to test for bicaccumulation
of lead over a 28-day period at twenty locations that were selected to :
represent & range of target soil concentrations of lead. A sample of worms
from the stock culture gerved as a time zero lead concentration. However,

RO backgmund (i.e., off-site local soil) worm biceccumulation control was

included in the test. After 28 days of exposure, the earthworms were
removed from the test chambers, depurated of gut contents, and analyzed for

' Eanthworms exposed 1o lead contaminated soil for 28 days accumulated lead

to levels ranging from 29 mg/kg to 170 mg/kg. Lead concentrations of
earthworms (dry weight) were ot correlated with soil lead levels in the in
Situ test chambers (£=0.18, a=20). Similarly, lead concentrations in
earthworms were pot correlated with other soil parameters measured: TOC,
grain size, pH. and parcent ofganic marter.

A plot of @nhworm lead concentrations e@msed as wet wexght versus soil
lead concentrations (Figure 3) also supports the conclusion that there is 0o
discernable relationship. The figure illustrates that earthworm lead
concentrations do mot appear to increase with soil lead concentration.

Furthermore, the concentrations of lead in worms associated with the

-2- : - ~ ENVIRON
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contaminatcd areas cannot be evaluated against background worm jead
concentrations due to the lack of a background control in this experiment.

USEPA's division of the observations into groups as <500, 500-1,000,
and > 1,000 mg/kg soll is arbitrary, and the pattern of the group mean
earthworm concentrations is dependent on this division.

The Ecological Risk A::e.s:ment arbitrarily groups the results of the
earthworm accumulation study into three ranges of soil lead levels, <500
mg/kg, 500-1,000 mg/kg, and > 1,000 mg/kg with associated mean
carthworm lead levels of 66.3, 80.0, and 85.7 mg/kg (wet weight),
respectively. This suggests some correlation between lead in 30il and lead in
earthworms, although the Ecologic’al Assessmernz states that po statistical
correlation exists between lead in earthworms and lead in soil. In addition,
this grouping results in an uneven distribution of observations (onlyfourm

<500, three between 500 and 1,000, and nine are >1,000).

Analtemnvempmgofanhwomdmbywﬂhdlevehwmaimin
more equal group distribution would be <1,000 (seven observations), 1,000-

2,000 (four observations), and > 2,000 (five observations). Fxgure 4 ghows

that placing the earthworm observations into a different grouping of lead

' concenmnonsresxms wggesuthnnocomhnonenmbetween eanhwonn

' B. White-Footsd Mousez._uduveu

1.

There are no significant differences among the mean l&d coneintntlons
in mice (dry weight) collected from the various grid sreas.

The Final Repors: Field Ecological Assessmeru describes a small mammal
tissue lead study. Small mammal trapping was conducted in three discrete
woodedmofthemexdennﬂeddunngapmhmmrymvmt A target
sample size for each wooded area consisted of 10 white-footed mice
(Peromyscus leucopus). The contents of the gastrointestinal tract of each
animal was removed and the whole body was analyzed for lead. XRF
screening for 30il lead concentrations was conducted for uch area sampled
for small mammals.

Page 29 of the Final Report: Field &ébgica! Assessmeru states that there are
no significant differences among the mean lead concentrations in mice form
the different sampling grids, when expressed on a dry weight basis. '

" The pattern of difrerences in the mean wet weight lead concentration in |

mice is not consistent with the apparent pattern of differences in mesn

6 | ENVIRON
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~ soil lead concentration among the areas. Figure 5 presents a side-by-side
“ comparison of a plot of mean lead concentration in mice (wet weight) vs,
~ mean soil lead concentration to a plot of the means and standard deviation
bars for soil lead concentration data in each sampling area. Soil lead levels
are lowest in Area II and highest in Area IIl. The mean concentration in.
“mice on a wet weight basis is lowest in Areas I and IA. This inconsistency
suggests that the lead concentrations of the mice are not strongly related to
the lead concenmons in the soil.

IIL. - Toxicological and Biological Assumptions Used in the Ecological Risk Assessment

The area use factor is incorrectly applied in the scological risk assessment. As
described in the assessment (Page 6), "The area use factor is defined as one if the study
area is greater than the home range of a species. If the study area is less than the home
range, a ratio of bome range size to the size of the study area will be used.® The study
area for the assessment is 200 acres. This application of the area use factor fails to
consider the levels of lead existing within the "study area®, so that the entire 200 acres
is assumed to be contaminated at average lead levels between 1000 mg/kg and

2300 mg/kg depending on the exposure scenario being evaluated. This approach applies
elevated lead concentrations to uncontaminated areas and areas of low concentration
within the 200 acre. stndyuu tberebynzmﬁcanﬂyovemnngtheecolopnlmkm

the mepwr/mdxawr species.
A. Woodcock Assumptions

~The available data suggest a toxicity thrshold of 8.25 m;/k;/dsy and s home
L range of 108 acres for the woodcock )

1. ‘Ihe USEPA toxncxty threshold is based upon a field study oflnd lcvcls in
European starlings (Grue et al. 1986) which showed reductions in bematocrit,
red blood cell ALAD activity, and brain weight of nestlings in a population
estimated by USEPA to be exposed to dietary ludnnppronnmely4 1
mg/kg/day. Since these data were not included in the work plan commented
on by ENVIRON (Comments on Proposed Toxicity Thresholds and Exposure
Paramesers for the NL Pedricksown Site Ecological Risk Assessmenu, .
submitted by NL Industries, Inc. on November 19, 1992) a review of the
study and USEPA's interpretation was conducted.

Grue et al. (1986) is a field study of lead contamination of soil, invertebrates,
_‘and tissues of European starlings nesting in areas of high vehicular traffic. -

‘The study includes measures of blood ALAD activity, bemoglobin

concentrations, hematocrits, body weights, brain weights, clutch size,

hatching success, and fledgling success for the starling populations. Adult

birds from areas where ingesta contained lead at 84 mg/kg dry weight

. & . - . ENVIRON
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exhibited ALAD activity depressions of 43 to 60 percent when compared to
contro] populations. However, these adults showed no weight loss, paralysis,
or loss of vision, nor were any reproductive effects noted. Nestlings from
areas where ingesta contained lead at 94 mg/kg dry weight exhibited a 16

- percent reduction in hemoglobin concentration, a 10 percent reduction in
hematocrit, and significantly lower brain weights when compared to controls.
It is not clear that any of these reductions would produce ecologically -
significant effects. Reduced brain weight in nestlings appears to be the most
sensitive/serious endpoint. USEPA interprets this study as showing adverse
effects in starlings at a concentration of lead in ingesta (wet weight) of 13.3

- mg/kg. Because the ingesta lead concestrations in the study are reported ona

dry weight basis, and no water content data for the ingesta samples are
reported, it is unclear how the 13.3 mg/k; wet weight value was obtained.

Further, USEPA derives its dietary effects threshold using adult food
consumption and adult body weight data even though adverse effects were
reported not for adults but for pestlings. In order to accurately reflect the
fact that the more ecologically significant adverse effects were observed in
pestlings, a daily dietary effect threshold should be based upon food
consumption and body weights for nestling starlings. Grue et al. report a
starling nestling weight of 66.9 g as compared to the USEPA adult weight of
75 g. The ingestion rate for adult starlings reported by USEPA is 31 percent
of body weight per day. A relationship between juvenile and adult bird
* consumption rates can be assumed to be such that juveniles consume twice
the food per unit body weight as adults (e.g. juvenile chickens consume food
at a rate of 13 percent of body weight/day, while adult chickens consume 6
percent of body weight/day {Fraser and Mayes 1986]). On the basis of this
relationship, the juvenile starling food consumption rate would be 62 percent
of the body weight per day, or 41.5 g/day. Allowing for the validity of the
- 13.3 mg/kg wet weight ingesta threshold for adverse effects in nestling
starlings, the daily dietary threshold for nestling starlings would be 8.25
mg/kg/day (13.3 mg/kg X 0.0415 kg/day X 1/0.0669 kg bw = 8.25
mg/kg/day) insxud of the 4.1 mg/kg/day assumed by USEPA.

2. m&obgiad&:kAuwhmthehomemgeofawoodcockubmg
45 acres, citing the work of Wilson (1982). This bome range size does not
accurately reflect the data in Wilson (1982) which lists the average bome
range 10 be 44 ha (not 45 acres) or equivalent to 108 acres.

. RobmAsmmpuons |

The alternative toxicity t.hreshold value of 8.28 m;/kg/day discussed above also
applies to the robin.

e - ~ ENVIRON



C. Red Fox Assumptions

- The avsilable data suggest 3 toxicity threhold of 2.5 mglkg/day. and a
w'ritory size of 698 ha fcor the red fox.

1.

\

In the Ecological Risk A:se:mem. USEPA cites Demayo et al. (1982) as the
source for the toxicity threshold for dogs (surrogate for the red fox) of 0.32
mg/kg/day. Demayo et al. (1982) is a secondary source that.cites Hatch
(1977) as the source of the 0.32 mg/kg/day. Haich (1977) is also a
secondary source that cites Zook (1973) as the source of the 0.32 mg/kg/day.
Zook (1973) is also a secondary source that cites the original source of the
0.32 mg/kg/day (Finner and Calvery 1939). The Finner and Calvery study
involved the feading of lead o only 29 dogs. Of the 29 dogs used in the
study, only data for five dogs are reported. Data for the other 24 animals is
not available. Of the subjects reported, three received an estimated dietary
dose of lead (as lead acetate) of 1.5 mg/kg/day. One of these dogs died at
day 43 of exposure,a second died following 121 days of exposure (interrupted
by an interim period for reatment for convulsions), and the third dog
suffered paralysis by day 14 yet survived until sacrifice (time of sacrifice
unreported, but over 228 days after initial exposure). Tbe two other dogs
reported were exposed to an estimated 0.33 mg/kg/day lead in the diet.
These two dogs died after 140 and 167 days of exposure, with no interim
signs of intoxication. No data on food consumption for the five reporied
subjects is available, thus the dietary dose estimates cannot be confirmed. In
addition, the absence of data on the cther 24 dogs in this study prevents '
validation of the authors’ statement that the five cascs reponted were typical
of results for all dogs. This study is not well designed nor are the results
documented sufficieatly to form the basis of & toxicity threshold.

The 0.32 mg/kg/day toxicity endpoint adopted by USEPA is almost an order
~ of magnitude below the endpoints reported for the 1973 multi-dose, multi-

subject, controlled dog study deemed acceptable for inclusion in the ATSDR
Toxicological Profile Jor Lead (ATSDR 1990). The most sensitive endpoints
listed in the ATSDR document for lead effects in dogs were a no observed
adverse effect level (NOAEL) of 1.25 mg/kg/day for heme synthesis and 3
lowest observed adverse effect level (LOAEL) of 2.5 mg/kg/day for
inhibition of ALAD activity. The citation for the ATSDR endpoints was
Azar et al. (1973) which was a two-year chronic study of lead scemate
administered in the diet. For comparison with the mortality/paralysis results
reported in Finner and Calvery (1939), the two-year distary study (Azar et al.
1973), showed no significant effects on appearance, behavior, weight gain,
mortality, or neurology even at doses as high as 12.5 mg/kglday over the

- two-year study period. The toxicity endpoints presented in ATSDR (1990)
- agree with a study contemporary to Finper and Calvery (1939) and also cited
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in Zook (1973). This study showed no signs of toxicity in dogs dosed with -
lead at 1.0 mg/kg/day for six months (Horwitt and Cowgill 1939). Since a
contemporary study (Horwitt and Cowgill 1939) and a multiple subject,
controlled study of considerably longer duration (Azar et al. 1973) both
disagree with the findings of Finner and Calvery's reported ttudy results, the
weight of evidence suggests that the 0.32 mg/kg/day endpoint is not a valid

Jower limit of effects for dogs. A more appropriate toxicity. threshold would
- be the LOAEL of 2.5 mg/kg/day cited in the peer- revmved ATSDR (1990)

discussion of Azar et al. (1973).

N

. Inthe Ecologtcallﬁ:kA:us:nwu USEPAnsesabomenngemof

57.5 bha, which is the smallest home range reported in the literature.
ENVIRON recommended in the report submitted on November, 1992 to the
Agency that the average red-fox home range should be 698 ha on the basis of

- procedures used by the Agency for an ecological risk assessment for Burnt
Fly Bog, in which USEPA used the average of available home range values.

DMmkAsmmpnons

There is strong reason to question the nlldny of the 'USEPA toxicity thrshold
for mink. In sddition, an alternative nlne for the territory size of the species
is suusud . .

1.

USEPA bases its toxicity threshold of 2 mglkg/dly on field study dana for
otters (Mason and MacDonald 1986). In the November, 1992 ENVIRON
discussion of alternative toxicity values, the Mason and MacDonald study was -
reviewed and no clear correlation between lead intake (as measured by Jead in

feces) and adverse population effects could be established. USEPA maintains
- in its Ecological Risk Assessmens (page 16) that the Mason and MacDonald

mdy:bowsonupopuhnmswmuducedmuwwhemesnmnedlud
intake exceeded 2 mg/kg/day. '

' Amvdumonofﬂ:eMamandMuDonﬂdmdyhnbeenpafomed It

must be poted that the study was not designed to establish a statistical
relationship between fecal lead levels and otter population success. There
was no effort made to control for any site-related parameters that may
contribute to poor performance of otter populations. Decreases in -
populations can not be reliably attributed to the effects of any one -
contaminant. It must further be noted that other potentially toxic metals were
found in the otter feces, further confounding any attempt to attribute
causation to lead exposure. Because there are po quantitative measures
presented for defining population bealth, no dose response relationship can be
made and no quantitative ranking of population health can be made. At best,
the only possible comparison could be a qualitative correlation.

il



In a search for such a correlation the population status ("healthy” or
"declining”) was compared to 8 ranking of the mean fecal lead levels. Three
‘populations of otters were identified in the study as being in a state of
decline, Brue, Frome, and Teme. These populations ranked 1 (Brue), 10
(Frome) and 11 (Teme), out of 13 populations studied, on the basis of mean
fecal lead level. There are 8 healthy, non-declining otter populations with
fecal lead concentrations higher than the mean for the Frome and Teme

populations. Further, the fecal lead concentration in the declining Brue
population is not statistically different from the next three highest fecal lead -
concentrations for healthy populations. Therefore, no correlation can be
demonstrated between fecal lead and otter population performance. The
study authors support such 2 conclusion with the statement that “at the

" majority of localities from where faecal samples were taken, ofter populations
are thriving, while at three areas where otters have declined steeply and
populations may be endangered (Brue, Frome, and Teme), metal ‘
conceatrations in the faeces are not exceptionally high.®

Because USEPA used the fecal data to calculate dietary intake of lead for the
otter populations in the Mason and MacDonald study, and it is assumed that
the dietary intake-to fecal lead relationship was constant for all populations,
the lack of a correlation between fecal lead and population effects makes the
calculation of a dietary LOAEL for this study unrealistic. The Mason and
MacDonald study should not be used to establish a toxicity threshold for

USEPA's exposure assessment for mink at the NL Site includes the
consumption (S0% of the diet) of an upland small mammal, the white-footed
mouse. If the consumption of upland organisms is to be considered for the
mink, it appears inappropriate to limit the home range estimation to the
length of an aquatic habitat. ENVIRON, in the November, 1992 report
submitted to the Agency, presented a list of bome range data for the mink
that included area determinations in addition to the stream length data used by
USEPA. ENVIRON suggests the use of an average female home range
expressed in terms of acres (not linear feet). This average bome range value,
476 acres based on the available data, is 2 more reasonable estimate of home
range for the NL Site.

Additionally, no comparison has been made of the quality of the aquatic
habitat available to mink in the East and West Streams versus the quality of -
the habitat in the Sweden surface waters on which the literature estimates of
stream length territory were made. Differences in the habitat quality for '
mink would affect the validity of using the literature estimate. This further
supports the recommendation to use an average reported territory size.

o eI3- A ENVIRON



Iv. Compumioul Errors In the r.eologial Risk Assessment

The Ecological Risk Assessment mcomaly calculates the han:d quotient for red fox

for daily intake scenario 1 for Areas I/1A and ITl. ‘The hazard quotient for Area V1A is
listed as 10.06 in Table 8, where the actual ratio of daily intake to LOAEL is 6.06. .
The hazard quotient for Area III is listed as 14.13, where the actual ratio of daily intake
to LOAEL is 8.66. . o

Page 10 of the Ecological Risk Assessmens states that invertebrates comprise 43 percent
of the diet of robins, with 57 percent comprised of fruits and vegetation. Table 3 in
Appendix B provxdes an exposure calculation based upon worms being 100 percent of
the diet. This inconsistency results in a hazard quotient that is roughly twice what it

should be.
V. ms.rmmcrs ' _ )

Agency for Toxic Substances Disease Registry (A‘I'SDR) 1990 Tancologzcal Proﬁle Jor
Lead. Agency for Toxic Substances Disease Rzgxmy U.S. Public Health Service,

ATSDR/TP-88/17, NTIS# PB90-267378

Aznar, A., H.J. Trochimowicz, M.E. Maxfield. 1973. Review of lead studies in animals
carried out at Haskell Laboratory - Two-year feeding study and response to hemorrhage
study. In: Barth, D., A. Berlin, R. Engel, P. Recht, J. Smeets (eds.). Environmernzal
health Aspects of Lead: Proceedings, Insemnasional Symposium, October 1972,
Amsterdam, The Nesherlands. Comnmsxon of the European Communities,

Luxembourg, pp. 199-210.

Demayo, A., M.C. Taylor, K.W. Taylor, P.V. Hodson. 1982. Toxic effects of lead and
lead compounds on buman health, aquatic life, wildlife, plants, and livestock. CRC
Cri1. Rev. Environ. Control 12: 257-305 :

Finner, L.L. and H.O. Calvery. 1939. Pathologic changes in rats and in dogs fed diezs
' containing lead and arsenic compounds. Arch. Pathol 27:433-446,

Fnscr C.M. and A. Mays (eds.). 1986. m Merck chennary Manual, sixth edmon
Merck and Company, Inc., Rabway, NJ, p. 1194. .

" Grue, C.E., D.J. Hoffman, W.N. Beyer, L.P. Franson. 1986. Lead concentrations and
reproductive success in European starlings Srumus vulgaris pesting within highway
roadside verges. Environ. Pollw. (Series A) 42: 157-182.

Hawch, R.C. 1977. Poisons causing nervous stimuhr.ion or depresnon In: Jones, LM.,
N.H. Booth, L.E McDonald (eds.). Veterinary Pharmacology and Therapeusics, 4th
edition, Jowa State University Press, Ames, pp. 1185-1242.
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Zook 1973.
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139-146. i

Wilson, H.J. 1982. movements, home ranges, md habitat use of wintering woodcock in
- Ireland. In: Dwyer, T.J. and G.L. Storm (technical coordinators).  Woodcock Ecology
and Management, papers from the Seventh Woodcock Symposium held as the
Pennsylvania State Universiry, University Park, Pennsylvania, 28-30 Ociober, 1980.
U.S. Fish and Wildlife Service, Wildlife Research Report 14, Washington, DC

Zook, B.C. 1973. Lead intoxication in urban dogs. Clin. Taxicol. 6:377.
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BRIEN & GERE

Q

1 July 1992

Mr. Michael Gilbert :
U.S. Environmental Protection Agency
Emergency and Renedial Response Division
26 Federal Plaza, Room 720 :

New York, New York 10278

File: 2844.014

Re:  Pedricktown, New Jersey
wm&———
Dear Mr. Gilbert: ' - ,

. This letter is submitted in response to your reguest that NL
Industries, Inc. expound upon the zrationale for selecting a
remedial response alternative for surface water and sediments based
upon ambient water gquality criteria for lead at the National
Smelting of New Jersey/NL Industries, Inc. Superfund Site (the
"Site") as set forth in the February 1952 Interim Feasibility Study
(FS) for the Site. We are grateful that you afforded us this

oppertunity.

1. The Feasibility Study Recommends a Remedul Response for -
Stream Sedments 'I‘hat will Ach:.eve Ambjient Water Qual;ty
wi v vi me

To recap, the I-‘S sets forth as remedial objectives for surface
water the ambient water /qual.xty criteria for lead. We selected
ambient water gquality criteria as remedial response objectives
because they are estadlished benchmarks for protection of the
agquatic environment, promulgated by the USEPA and also are readily
measurable. The FS depicts areas where surface water guality is

most adversely affected by the Site: in the West Stream south of -

U.S. Route 130, and in the East Stream south ,of the railroad
tracks. Attachment 1 compares surface water quality to acute
ambient water quality criteria for lead; examination of Attachment
1 ahows where the acute ambient water' quality criteria are
exceeded. As is aspparent from Attachment 1, lead concentrations in

downstream segments of the West and East Streams are significantly

below acute ambient water quality criteria and thus, these segments
were not targeted for remed;at;on. .

OBrend Gire Engineers. Inc.. an O'Brien 8 Gere Limites Company
- 449 Viking Dr. 1 Suite 250/ Virginia Beach, VA 23452/ (824) 23728586 FAX (B0L) 4"1 9006

ane nHicos 1n mars (1.8 eitigs.



Mr. Michael Gllbert
1 July 19%2
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Surface Water Remedial Alternative B proposes remediation of
sediments in all of the stream segments where acute ambient water
quality criteria for lead are exceeded. These stream segments are
illustrated on Attachment 2. Surface Water Remedial Alternative B

- would result in the cleanup of fifty-one hundred linear feet of

stream sediments with a proposed depth of excavation of two feet,
as illustrated on Attachment 3. These proposed portions of the
Iast and West Streams are readily amenable to dewatering or re-
direction. This makes it possible to excavate with precision in
three dimensions, and to minimize the possibility of redistribution
and resuspension of lead-bearing ‘sediments. We Dbelieve that
Surface Water Remedial Alternative B will achieve the dual goals of
cleaning up the most lead-bearing stream sediments and minimizing
the adverse impacts to the downstream aguatic biota..

We recognize that the current draft FS does not present a
monitoring approach for assuring the achievement of acute and
chronic ambient water quality criteria for lead. BHowever, Surface
Water Alternative B could easily be modified to include a surface
water monitoring program. This program could include gquarterly
sarpling of the East and West Streams and analysis for 1lead,
hardness and any other necessary paranmeters. . If the Agency
recommends the additiocn of a surface water monitoring progranm. to
insure the continued protection of the <fresh water aguatic
’ env;ronment, we are prepared to develop such a program for
inclusion in the rs. :

2. Dredg;ng North of U.S. Route 130 Is Unwarranted
‘ d \Y ver vi

There are stream sa2gments downstream from the areas we have
proposed for remediation that, at the present time, exceed chronic
ambient water quality criteria for lead. We predict that the water
cuality of these downstream segments will improve as remedial work
at the Site progresses for several reasons. First, removal of the
upstream sediments where higher levels of lead are currently found .
will remove some of the source of the downstream exceedances of
chronic ambient water quality criteria. ‘Moreover, as work
- progresses on the Operable Unit 2 surface cleanup of the Site, such

- 2s the removal of lead-bearing slag and waste piles and pooled

‘surface water, other sources now contrzbutzng to. the presence of
lead downstreanm will be eliminated. These remedial efforts should
contribute to the improvement of downstream surface water quality,
with the objective of meeting AWQC acute and chronic in these -
. stream segments and w;th minimal impact on downstream biota during
remed;at;on.

C8RIEN & GERZ



Mr. Micnael Gilbert
1 July 1892
Page Three

We believe that the excavation of the streanm segments north of

U.S. Route 130 is unwarranted and would be detrimental to the
~agquatic environment. These stream segments are too large to be
diverted or dewatered and thus, remediation would have to consist’
. of dredging in a . water column. Sediment resuspension and.

‘redistribution during the dredging is 1likely to result in
downstream transport of entrained sediments. Further, dredging
these stream sediments could be destructive to the existing
ecosysten, increasing turbidity and advcrsely impacting the
existing benthic tlora and fauna. v

3. The Single Sediment Cleanup Standard Suggested By USEPA,
Reportedly Dgrived from a NOAA Document, Is Inappropriate

We have previously discussed with you whether {t is
‘appropriate to establish a single numerical concentration standard
to govern the cleanup of streanm sediments at the Site. You have
referred to a report published by the National Oceanographic and
Atmospheric Agency entitled "The Potential for Biological Effects
-0f Sediment-Sorbed Contaminants Tested in the National Status and
Trends Progran", lLong & Morgan, 1950 (hereinafter, the "NOAA
report") as a possible source for the estadblishment of such a
standard. The NOAA report refers to two levels of concentrations,
- the Effects Range Low (ERL) and Effects Range Medium (ERM) .
concentrations. We continue to believe that establighing a cleanup
standard for stream sediments with reliance on either of these
nunbers is inadvisable, and without scientific basis, tor several'
reasons.

The FS states that no toxicity-basod criteria or standards are
available for cleaning up lead in streanm sediments. We reached
this conclusion after careful evaluation of the scientific
literature and, in particular, an examination of the NOAA report to
wvhich you refcrrcd.’ In fact, the NOAA report plainly. states:
"[t]hese guidelines were not intended for use in regulatory
. decisions or any other similar applications.” NOAA report at p.1l.

- Because vcvunderstood this issue to be one ot interest to you,
wve consulted directly with one of the authors of the NOAA report.
‘Edward R. Long, co-author of the document, confirmed in a telephone
conversation, that the ERLs and ERMs presented in the NOAA report
were not intended to be used’ as standards or criteria for the
cleanup of sediments. Mr. Long stated that the caveats against
such use set forth in the NOAA report continue to apply.

Because we . knew that you ' wanted to encourage further

discussion on this issue, we asked Dr. James Rhea of O'Brien &
Gere, who has expertise in the area of sediment_chemistry, to

" mraaisn & GERE



Mr. Michael Gilbert
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comment on the extrapolation of cleanup standards from the NOAA
report. Dr. Rhea concludes that such use of the ERL and ERY values
presented in the NOAA report is inappropriate for several reasons:

i. the ERM and ERL values fail to take into
account the differences in biocavailability of
contaninants in different sediments with

- widely divergent chemical and ©physical"’
cheracter;stzcs.

ii. the ERM and ERL velues do not identify any
cause and  effect relationships between
chemical and biological effect (i.e., the

' values assume that chemicals gquantified in
studies are responsible for observed
bioclogical effects); and .

iii. the article relies heavily on data that lacks
independent validation. _

Dr. ﬁhee has written a critigque regarding the employment of ERL and .
ERM values 2as cleanup criteria for lead at this Site, attached
hereto as Attachment 4. :

Socme of Dr. Rhea's comments are echoed by Mr. Long in a recent
publication entitled "Ranges in Chemical Concentrations in
Sediments Associated with Adverse Bioclogical Effects", ug;;ng

EEQI_IA_B_Eullgzln Vol. 24, No. 1, 1952. Therein, he summarizes
- the deviations in the NOAA ERLs and ERMs stating:

The renges in concentret;ons may represent fortuitous
flukes, since the variables that control biocavajilability.
of sed;ment toxicants were not accounted for and
differences in analytical methods, Dbiological tests,
sedinent regimes, etc., occurred among the studies. . .
In acdition, data derived in fresh water, estuarine, and
marine studies were treated egually, despite the
possibility that bioavailability may differ remerkebly
between the two regimes.

mj.m_zgumm;m vol. 24 at-p- 43.

- Mr. Long concluded that the evaluation of a hodgepodge cf data
in the NOAA report, collected from different approaches,
laboratories and technigues, was analogous to comparing "grapes and
watermelons". He viewed this type of comparison as "symptomatic of
the current status of knowledge regarding the degree of sediment
contamination that is associated with measures of biological
effects" and advocated the development of technigues beyond those
that are curxently available.

O'SRIEN & GERE -
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-4, If the Agency Still Has Rcservations About Surface
" Water Remedial Alternative B, We Recommend the Performance

of a Benthic Study and the Consideration of Factors
affecting Bioavajlability

Because of thc drawvbacks ©of dredging strean segmcnts, any
decision to expand the proposed remediation of stream sediments
should be based upon consideration of whether the benthic community
has been adversely affected by the Site. A suitable study would
compare community parameters such as species diversity, taxa
dorinance, species abundance, and spatial distribution in a control
area unaffected by the Site to similar parameters in the .
potentially impacted stream sediments. Renmedial decisions could
then be based on statistically supported 8ifferences, if any, in
the benthic community parameters. The benefit of such a study is
that the adverse impacts of dredging would not be¢ risked without
prior demonstration of an adverse impact of thc discharges from the
Site upon the roceptor ecosysten. :

' We also recommend the collection and analysis of data to allow
the evaluation of bicavailability of lead in the stream sediments.
Such data to be collected would include sediment type and
properties, includzng organic matter content and acid volatile
sulfide concentration, pH, salinity, and oxidation-reduction

~ potential.

5. cenclusion

| As you discussed with Stephen Holt, we look forward to meeting
with the Agency personnel to discuss this matter further. We
envision a technical discussion with input from Nl's
ecotoxicologist, as well as other engineers and scientists. Please

call Mr. Holt at (609) 443-2405 at your earliest conven;cnce to
discuss dates for this meeting.

Very Truly Yours,
“ OABRIEN & GERE ENGINEERS, INC.

/762%\ &

nes M. O'Loughlzn, ¢
Senior Project Engznecr

JMO:SWH:bg
Attachment

Mr. Michael Gilbert USEPA, Orxginal + 5 copxct
Mr. Paul Harvey, NJDEPE, 6 copies :
Mr. Stephen W. Holt, 1 copy
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. ‘(derived from draft FS Figure 32)
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Attachment 4

To: Jxm O Loughlin : ' | Date: 1 July 1992
. / u’? , S ’
From:Jim Rhea 7 ; S ~ Fie.  2644.014
SubjeJx’PdriCk‘o“'ﬂ Site -v v o, : - Copies: K. Farmer
| ‘ ' ' E-Michalenko

NL INDUSTRTES INC.
PEDRICKTOWN NEW JERSEY

CRITICAL REVIEW OF THE APPLICATION OF NOAA EFECTS RANGE VALUES TO
ESTABLISH LEAD CLEAN-UP LEVELS IN AQUATIC SEDIMENTS. '

The National Oceanic and Atmosphenc Administration (NOAA) mn’ually samples and chemieally
‘analyzes marine and estuarine sediments from approximately 200 sites throughout the United
States. This sampling and analysis effort is conducted as part of the National Status and Trends
(NS&T) program and includes the analysis of sediments for trace metals, petroleum hydroearbons,
and synthetic organic compounds. The principal objective of the NS&T program is to characterize
the chemical conditions at the sites and to establish temporal trends in poliutant levels’?. The
effects of chemnical concentrations on the native bxolo"xcal community has not been measured at the
majority of the sites in the NS&T program. :

In 2nattempt to prioritizc the sites within the NS&T program for intensive regional surveys, NOAA

-developed guidelines for evaluating the potential for chemically induced biological effects of

contaminated sediments®. The overau approach consxsted of:

Oassembhng and reviewing the technical literature for information in which adverse
biological effects of sediment contaminants were calculated, measured, or could be derived,

! National Oceanic and Atmospheric Administration. 1987. National Status & Trends Program

for marine ennmnmenml qualitv. _Progress rennrt and preliminary ascessment indines of th

benthig surveillangg 84. Rockville, MD. Office of Oceanography and Marine Assessment.

? National Oceanic and Atmospheric Administration. 1985. Progress Report. A symmary of
selected data on chemical contamination jn sediments collected during 1984, 1985 19864, and 1087.
NOAH Technical Mcmorandum NOS OMA 44. Rockville, MD

3 Nationa) Oceanic and Atmospher:c Administration. 1990. The ﬁmcminl for biologienl cﬂlt;cg
of segdiment-sorbed contaminants tested in the National Status and Trends Proesram. Technical
Memorandum NOS OMA 52. -Office of Ocean and Marine Assessment. Rockville, MD.
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edetermine ranges of concentrations in which biolo"ical effects were likely to occur, and

“eevaluate chemical data from the NS&T program sites with respecx to esxablxshcd
concentrations ranges e.stxmated to produce biological effects. '

N\

The technical literature revxewed included reports which documented controlled laboratory studies
of bxo)og:cal effects of sediments conmmng individual compounds, calculations of sediment quulity
criteria based upon equilibrium paruuomng concepts, and field studies in which simultaneous
measurements of chemical concentration and biological effects were measured

Specxﬁc chemical concentrations observed or predicted to pase an adverse bnologlcal effect were
- sorted and an apparent effects threshold, lower 10 percentile concentration, and median
concentrations were identified for a number of chemicals. The lower 10 percemde consentrations
were identified as the Effects Range-Low (ER-L) values and the median concentration in the soned
hsx were identified as the Effects Range-Medxan (ER-M) va]ues

"NOAA uplxcnly states that the ER-L and ER M were not mtended to be used as NOAA standards
“or criteria, but were simply developed 8s 2 means of assessing the NS&T data.

“A number of different approaches for establishing effects based sediment quality values were
employed for the analytes in the NS&T program. These different approaches included:

ebackground approach (BA).

osedxmem/waxer equilibrium partitioning approach (EP)

*spiked sediment bicassay approach (SSB),

escreening level concentration approach (SLC),

e apparent effects threshold approach (AET), and -

e biocflects/contaminant co-occurrence analyses approach (COA)

The approach employed by NOAA in establishing ER-L and 'ER-M values assumes that data from

~ several sediment quality criteria approaches would establish patterns between chemical.
“concentrations and biological effects and would, therefore, be 2 more robust ‘measurement of

biological ef!ects than numbers derived from a single approach
ER-I, AND [R-M T E,

An ER-L and ER-M for Jead were established from 47 observed or ealzulated biological effects
values from a number of sites. These values were established {rom the following approaches:

O'BRIEN & GERE
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©INO.OF. I “PERCENT
APPLICATI ONS “|# OF TOTAL™

;-

The technical merit of the NOAA technique for establishing the ER-L and ER-M values lies in the
-integration of multiple approaches to establish biological effects-based sediment chemical -
concentration values. However, the technical literature for lead is limited to three approaches:
AET, EP, and COA. Of these, the COA spproach accounts for 81 percent of the database.
Therefore, the ER-L and ER-M values derived for lead are biased toward values predicted from
the COA approach. The COA approach includes a number of inherent assumpuons regarding co- .
measurement of biological effects and chemical concentrations which limits its application in .
chemically complex environmental settings. Finally, the database for lead does not contain a single
reference for an SSB derived biological effects level. An SSB value could be used to verify values
obtained by other approaches. ‘

COA APPROACH |

The b:oeffects/comammant co-occcurrence analys:s or CoA approach involves the application of
field coliected data for both chemical concentration and observed biological effects. The approach
includes the calculation of the centrality of the chemical data (e.g. means, medians, etc.) with
essociated biological effects observations (high, intermediate, and low indications of effects). Itis -
significant to note that, the data used to ealculate the COA effects values ultimately employed to
esnblnsh ER-L and ER-M values were collected for purposes other than determining effects
thresholds. :

The principal concerns with the COA approach of esxablishihg sediment quality eriteria are:
o jts inability to describe eause and effect relationships,
oits lack of independent validation, and

¢ its inability to describe differences in bicavailubility of chemicals in different sediments.

O'BRIEN & GERE
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The first concern regarding the COA lpproach originates from the inherent assumption that the
chemicals quantified in the studies include those responsxble for the observed bxologxcal effects.
Chemicals not included in the analytical program for a given site may have been acting singly or
synerg:sucally with other chemicals to induce the observed effect.

The second concern is u-nponam because the COA approach assumes that the effects of the
chemical compounds in question have an adverse effect in excess of that caused by the natural
ecological stress inducing factors at the site. An mdependem validation of the COA observations -
‘such as an SSB conducted with suitable controls is desirable to filter out lhe effects of natural

physicochemicul stresses at the site,

The third concern is unportant because of the heterogeneity of aquatic sediment systems and the
variability in factors control.lmg bioavailability and consequently biclogical effects. The
bioavailability of chemicals in sediments are controlled by a number of factors including: sediment
_ orgamc matter content, redox potential, pH, and in the case of trace metals, the presence of

precipitant such as carbonate and sulfides. Sulfide concentrations nre particularly important in
controlling the bioavailability of trace metals in anoxic envxronmems

 SUMMARY

The ER-L and ER-M values were developed by NOAA solely for the purpose of assessing the
NS&T data. NOAA explicitly states that these values should not be applied as sediment cleanup
or quality criteria. Furthermore, the ER-L and ER-M values derived for lead are based primarily
on the COA approach for establishing biological induced effects of chemicals. This approach has
2 number of technical limitations with regards to establxshmg cleanup level for sediments.

The ER-L and ER-M values derived from the NOAA database should not used s a basi§ for
establishing sediment cleanup goals at the Pedricktown, New Jersey site.

¢ DiToro, D.M,, and others. 1990. Toxicitv_ of cadmium sediments: thg role of A;:d Vol'mlg
,ulrdg gnv:mnment'ﬂ toxicolngv and chemistry 9:14K7- 150 2,




THOMPEON ASSOCIATES
U. S. Route 130, Box 156 A
Pedricktown, N.J. 08067

September 16, 1993

Mr. Stephen W. Halt

CORPORATE ENVIRONMENTAL SERV]L!‘.S
NL INDUSTRIES, INC. ‘

P.O. Box 1090

Wykoffs Mill Road

Highstown, N.J. 083520

Re: Access for N'LPlpcum to Delaware River

DaerHou

This letier will confirm our discussion rogarding your request for authorization for » pipeline
eascment on owr property. W undersund that the Pedricktown She Group ("PSGT), a group of
companics identified by the U.S_EP.A. s+ potentially responsible pertics for the Podrickiown Site,
is secking 1o acquite the necessary easements 1o allow PS( 1o canstruct and operate 8 watcr
discharge pipetine between the furmer NL Industrics, Inc. Sitc in Pedrickiown, NJ. and the
Delaware River. The pipeline is planned to be constructed as part of the remediation activitics-
dirocted by the U.S.E.P.A. al the NL Industries Superfund Site. Ws understand that az sasament
lmdupzpchmnqmmewmanmdcommafhompmmmmomm
Eics between the former NL Site and the Delaware River,

Wc acknowledgr that you !nvediscusscd the prapoccd pipeline cascment with ws and hawe
gvon us preliminary information including a sitc skeich showing the proposed path. Based upon
t}upnlumnuymfmnun.mmmwguumwmmnqomfwmemof A
suchmcacmem

. Sincerely yours, :
THOMPSO IATES
' Partner '
IiAS.hpc '
cc:Mike Tesw, BASILE, TESTA & 'I!b
ﬂc ' ,

N
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THESE Sy COMBAN Y

?.0. Box 400 : i
Rte. 130 & Porcupine Rd, ,
Pedricktown, New Jersey 08087
609-299-5400

Mr. Stephen VW. Holt

Corporate Invironmental Services .

- NL Industries, Inc. - _ v
P.O0. Box 1090 ' ‘

Wykoffs Mill Road

Hightstown, New Jersey 08520

Re: Rasement for Trsated Effiuont Pipeline To the Delaware River
Dear Mr. Holt: |

This letter is to confirm the discussions.you bidd with our Mr. Jim Kiel,
Manager of Environmental Affairs, for The Geon Company Pedricktown
Facility on September 9, 1993 regarding your request for an essemant for 'y
- treated effluent pipeline on property owned by The Geon Company. As per
the Superfund Proposed Plan for NL Industries, Inc. Operable Unit One
Pedricktown, Salem County, New Jersey dated July 1993, it iz anticipated
that the Pedricktown Site Group (PSG), a group of companlcs identified by’
the U.S.LPA as potentially responsible parties for the NL Industries Inc.
Pedricktown site, will seek to acquire the necesssary sasenments to allow
the P5G to construct and operate & treated effluent discharge pipeline .
{rom the former NL Industries, Inc. Site, Pedricktown, New Jarsey to the
Delavare River. This pipeline would be constructed as part of the
remediation activities directed by the U.S.ZPA at the NL Industries
Superfund Site. The Geon Company recognize that such 8 pipeline would
reguire the consent and cooparation of any property ownar bstwesn the KL
Site and the Delawvare Rivcr plus all the appropriate envirenmental and
construction pcraits. v

The proposed pipelino oascnont path is tcntativcly adjacent to The Geon
Company property Block #39 Lot #19 and through Block 39 Lot #16 as per the
attached NSKJ INC/NL SITE drawing. Based on this preliminary information -
and subject to a mutually acceptable agresment between the involved
parties, The Geon Company hereby expresses its intent to actively dxscuss
vith the intent to grant such an easement to PSG.

Please contact Mr. Jim Kiel to initiats fornal discussions regarding the
proposcd pipeline easement. ,

-$£nccraly.

William Fulte
Pedricktown Plant Hana;or
The Geon Company -

ce. Jim Kiel
' Jim Lewis

NL S : Do
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NL INDUSTRIES INC. SITE

- STATEMENT OF WORK

THE WORK TO BE PERFORMED

As described in greater detail below, the Work to be
performed under this Consent Decree for the NL Industries,
Inc. Superfund Site (Site) shall 1nclude, but shall not be
limited to, the following elements: .

1. The Remedial Action (RA) which shall implement the

‘ Selected Remedial Alternative for soil, sediment and
groundwater described in the July 1994 Record of
Decision (OUl-ROD)- (Selected Remedial Alternative) and
developed in the Remedial Design (RD) conducted
pursuant to Administrative Order on Consent, Index No.
II-CERCLA-96-0108 (AOC);

2. The'Removal'Action for soil and sediment in and
adjacent to the West Stream at the Site, described in

the September 15, 1995 Action Memorandum (Action Memo).

Elements of the RA and Removal Action are outllned
below:

a. Remedial Construction (RC) of the Selected Remedial
Alternative and Removal Action. The major
components of the Selected Remedial Alternative and
the Removal Actlon are as follows:

- Excavation of all soils contaminated with lead
above the remedial action objective of 500 parts
per million (ppm), treatment via
solidification/stabilization of those soils
classified as hazardous under the Resource

Conservation and Recovery Act, and disposal of the

treated soils along with non-hazardous soils-in a
landfill to be constructed on the Site;

--‘Removal of contaminated stream sediments above 500

ppm of lead from the East Stream and drainage

channel north of Route 130 and treatment/disposal °

of the sediments in a manner similar to that
described for soils above;

- Excavation and disposal»of solls from the West
Stream and its floodplain which are contaminated
above the 500 ppm cleanup level for lead;



- Extraction and treatment of contaminated
groundwater with direct discharge of the treated
groundwater to the Delaware River; and

- Appropriate environmental monitoring to .ensure the
effectiveness of the remedy.

b. Operation and Maintenance (0&M) of the Selected
Remedial Alternative;

c. Implementation of the Wetlands Mitigation and:
Restoration Plan developed during the RD in order to
minimize adverse impacts- and offset wetland losses
resulting from execution of the RA and Removal
Action; and ' '

d. Post-Remediation monitoring of the Selected Remedial
Alternative for a period of five (5) years after the

'U.S. Environmental Protection Agency (EPA) certifies

that the Site groundwater cleanup goals, as
specified in the OUl-ROD, have been achieved.

COMMITMENT OF SETTLING DEFENDANTS

Settling Defendants shall finance and perform the Work in

accordance with this Consent Decree,

including all tasks set

fcrth in this Statement of Work (SOW) and all terms, -
conditions. and schedules set forth herein or develcped and

approved hereunder.

The Work shall be performed in a manner

consistent with the OUl1-ROD, the EPA-approved RD, and the
Action Memo, which set forth requirements for the Work.

PROJECT SUPERVISION/MANAGEMENT

1.

SUPERVISORY PROFESSIONAL ENGINEER"

The RC Work, O&M Work, and any other technical work

performed by Settling Defendants pursuant to this

Consent Decree shall meet any and all requirements of
applicable federal, state and local laws and be
performed under the direction and supervision of a

qualified licensed professional engineer, the :
- Supervisory Engineer. Prior to the initiation of any:
~such work, and consistent with Section D.1, Settling

Defendants shall notify EPA, in writing, of the name,
title, proposed responsibilities and qualifications of
the Supervisory Engineer, and the names of all

- contractors and subcontractors proposed to be used in



D.

the development and implementation of the Work to be
performed by those parties. All plans and
specifications and all completed Work shall be prepared
under the supervision of, and signed and certified by,
a licensed New Jersey professional engineer. Selection
of any such engineer, contractor or subcontractor shall
be subject to approval by EPA. (See Sections D.1l.
below.) : ‘

PROJECT COORDINATOR

The Project Coordinator shall be responsible for the
day to day management of all Work to be performed
pursuant to this Consent Decree. The Project
Coordinator shall have adequate technical and
managerial experience to manage all Work described in
this SOW and under this Consent Decree including having
knowledge relating to all activities at the Site. ' The
Project Coordinator shall not be an attorney. The
Project Coordinator shall be knowledgeable at all times
about all matters relating to activities regarding the
RA and Removal Action. The Project Coordinator shall
be the primary contact for EPA on all matters relating
to Work at the Site and should be available for EPA to

- contact during all working days.

REMEDIAL ACTION AND REMOVAL' ACTION

1.

' REQUIREMENTS

a. . Within ten (10) calendar days after lodging of
' this Consent Decree or thirty (30) calendar days
of EPA’s approval of the Final RD Report prepared
‘pursuant to the AOC, whichever is later, Settling
Defendants shall award a contract for construction
of the RA and Removal Action to an appropriate
- contractor(s). Within thirty (30) calendar days:
of award of contract, the Settling Defendants
shall submit a Remedial Action Work Plan (RAWP)
for RC activities to EPA and the State of New
Jersey (State). The RAWP shall include, at a
minimum, thé following items: '

i. Any requests for modification of the approved
Final RD Report based on construction methods
identified by the contractor(s), or

- modification of the RC or Removal schedule

- presented in the Final RD Report;

3



ii.

A Site Management Plan for the RC (SMP). The
SMP shall be an overall plan which shall
identify the Project Coordinator, Supervisory

'Engineer, contractors and subcontractors, and
‘their respective responsibilities for

performance of the RC. The SMP shall include
a list of all individuals expected to
participate in the RC. The responsibilities
of each key manager, engineer, architect,
scientist or technician shall be provided, as
well as a curriculum vitae. A provision shall
be included in the SMP providing for the
submittal of supplemental information to EPA
for approval prior to the involvement of
additional key personnel in the RC. The SMP
shall also include, at a minimum, the
following items:

(1) Identification of-all off-Site
facilities proposed to be used to manage
hazardous substances, pollutants,
contaminants, or other materials from
the Site resulting from the RC Work.

For each facility, the proposed
materials and methods of management
shall be described;

(2) Discussidﬁ of the methods by which
construction operations shall proceed.
Discussion shall include the following:

(a) Timing of and manner in which
activities shall be sequenced;

(b) Preparation of the Site. 1nclud1ng

- security, utilities,
decontamination facilities,
construction trailers, equipment
storage and construction of
roadways:

(c) Coordination of construction
activities; .

(d) . Site maintenance during the RC
Work;



(3)

(4)

(e) Coordination with local authorities
.regarding contingency planning and
potential traffic obstruction; and

(f) Entry and access to the Site during
. the construction period(s) and '
.periods of inactivity, including '
provisions for detontamination,
erosion control and dust control.

Discussion of construction quality

control. This discussion shall .include
the following:

~ {(a) Methods of performing the'quality

- control .inspections, including when
inspections should be made and what
to look for;

(b) Control.testing procedures for each -
specific test. This includes
information which authenticates
that personnel and laboratories
performing the tests are qualified
and the equipment and procedures to
be used comply with applicable
standards;

(c) Procedures for scheduling and
managing submittals, including
those of subcontractors, off-Site
fabricators, suppliers, and
purchasing agents; and

(d) Reporting.procedures; including
"frequency of reports and report
formats. '

An updated Health and Safety/Contingency
Plan (HASCP) for the RC phase of the
Work. The HASCP for the RC Work shall
be developed by Settling Defendants to

-address .the protection of public health

and safety and response to contingencies
that could impact public health, safety
and the environment during the RC Work..

- The HASCP shall satisfy the requirements

of the "Occupational Safety and Health
Guidance for Hazardous Waste Site

5



Activities," (October 1985, DHH 5 NIOSH
Publication No. 85-115), the
Occupational Safety and Health
Administration, U.S. Department of Labor
(OSHA) requirements cited below and EPA
Standard Operating Safety Guides, dated
June 1992.

Site activities involving inspections,
investigations and remedial activities
shall be performed in such a manner as
to ensure the safety and health of

. personnel so engaged. All Site
activities shall be conducted in
accordance with all pertinent general
industry (29 C.F.R. §1910) and OSHA
construction standards (239 C.F.R.
§1926), as well as any other applicable
State and municipal codes or ordinances.
All Site activities shall comply with
those requirements set forth in OSHA's
final rule entitled "Hazardous Waste
‘Operations and Emergency Response," 29
C.F.R. §1910.120, Subpart H, as set
forth in the Federal Register of March
6, 1989. The HASCP shall include, at a
minimum, the following items:

(a)  Plans showing the location and
layout of any temporary facilities
to be constructed on or near the
Site;

(b) Description of the known hazards
and evaluation of the risks
associated with the Site and the
potential health impacts related to
the Site activities;

(c)° List of key personnel and
alternates responsible for Site
. safety, response operations and ..
- protection of the public;

(d) Description of levels of protection’
(based on specified standards) to
be utilized by all personnel;

6



.{e) Delineation of work,
decontamination and safe zones, and
definitions of the movement of
zones;

(f) . Description of decontamination
procedures for personnel and
equipment, and handling and removal
of disposable clothing or
equipment;

(g) Incidental emergency procedures

. which address emergency care for
personnel injuries and exposure
problems, and containment measures.
These procedures shall include
evacuation routes, internal and
external communications procedures
and procedures for response to
fires and explosions. Local
agencies with the capability to
respond to emergencies shall be -
identified and their capabilities
shall be described;

(h) Description of the personnel
medical surveillance program in
effect;

(1) Descrlptlon of monltorlng for
personnel safety,

() Description of routine and special
personnel training programs; and

(k) Description of an ‘air monitoring
program to determine concentrations
of airborne contaminants to which
workers on-Site and to which
persons at the Site boundary may be
exposed.

EPA will either approve the RAWP or require
modification of it in accordance with the
procedures set forth in Section XI of this Consent
’Decree :



At least thirty (30) calendar days prior to
initiation of any RC activity, the Settling
Defendants shall submit the name and ,
qualifications of the Independent Quality
Assurance Team (IQAT) for approval by EPA. The
IQAT is used to provide confidence to the Settling

. Defendants that the selected remedy is constructed

to meet project requirements. The IQAT implements
the RC Quality Assurance Plan by selectively.
testing and inspecting the work of the RC
Constructor. The IQAT shall be "independent" and

. autonomous from the 'RC Constructor, and may come

from within the ranks of the Settling Defendants'
own. staffs, the RD Professicnal organization, or
through a separate contractual relationship with a

_private consulting entity. EPA's approval will be

based on professional and ethical reputation,
previous experience in the type of quality
assurance activities to be implemented, and
demonstrated capability to perform the required
activities.  1In addition, EPA's approval will be
based on the requirement for independence between
the IQAT and the RC Contractor. The submitted
information about the IQAT contractor shall
include a written statement of qualification in
sufficient detail to allow EPA to make a full
evaluation of the contractors' qualifications and
facilities.

2. PERFORMANCE OF REMEDIAL CONSTRUCTION WORK'

a.

Upcon receipt of EPA's written approval of the
RAWP, Settling Defendants shall perform the RC in
accordance with the RAWP and the approved Final RD
Report, which includes the approved RC schedule.

During performance of the RC, Settling Defendants

‘may identify and request approval from EPA for

changes to the approved RAWP, Final RD Report and
construction schedule as necessary to: complete the
work. . EPA will either approve, disapprove or
requlre modification of any requests for changes
in accordance with the procedures set forth ln
Section XI of this Consent Decree



PHOTOGRAPHS

Settling Defendants shall furnish photographs and

slides to EPA that record the progress of the RC
including, at a minimum, the important features of the

Site prior to the commencement of the RC Work, RC

activities for the various tasks, and the appearance of

the Site after the RC Work has been completed. Such _

photographs and slides shall be developed expeditiously
and shall be submitted as part of the monthly progress

' report for the month in whlch the photographs are

taken.

OPERATION AND MAINTENANCE PLAN -

~a. No later than one hundred twenty (120) calendar
days prior to the scheduled completion date of the
RC phase of the Work, Settling Defendants shall
submit to EPA and.the State an Operation and
Maintenance (O&M) Plan.

‘b. The O&M Plan shall 1nclude, at a minimum, the
following: ’

i. A Site Management Plan for 0O&M activities.
(See Section D.l.a.ii., above, for SMP
requirements.) The SMP for O&M activities
shall identify all off-Site facilities
proposed to be used to manage hazardous
substances, pollutants, contaminants, or other
materials from the Site resulting from the 0O&M
work. For each facility, the proposed
materials -and methods of management shall be
described;

ii. A Sampling, Analysis and Monitoring Plan
., (SAMP) for O&M activities. These activities

shall include, but are not limited to the
collection of groundwater and groundwater
treatment system influent and effluent
samples, sediment samples, and any samples
necessary for maintenance of the landfill. 'In
order to assure appropriate sampling and
analysis is performed, Settling Defendants
should assure the following:

(1) - All sampling and monitoring shall be.
performed in accordance with the “Region



iii.

II CERCLA Quality Assurance Manual,” EPA
Region II, Revision 1, dated October
11989, or latest version. All testing
methods and procedures must be fully
documented and referenced to established
methods or standards. :

(2) - The SAMP for O&M activities shall.
include, at a minimum, the following

items:

(a) An explanation of the sampling,
analysis, testing, and monitoring
procedures that will produce data
for the 0&M phase;

(b) A detailed description of the
' sampling, analysis, and testing to
be performed, including sampling
methods, analytical and testing
‘methods, sampling locations and
frequency of sampling;

(c)  A map deplctlng sampling locations;
and.

(d) A schedule for performance of
specific tasks.

(3) - Additional sampling locations, testing,
~ and analysis subsequently identified

shall be submitted as an addendum toc the
SAMP. :

A Quality ‘Assurance PrOJect Plan for O&M

" activities. The QAPP shall be completed in
accordance with the "Region II CERCLA Quallty
Assurance Manual," EPA-Region II, dated
October 1989, or latest version, and all other
guidance as specified in Section VIII. of this
Consent Decree. In order to provide quality.

~assurance and maintain quality control with

respect to all samples collected during the
O&M Work, Settllng Defendants shall ensure ‘the

follow1ng

10



(1)

The QAPP shall include, at a miaimum,
the following items:

(a) Title Page

(b) Table of Contents

(c) Project Description

(d) Project Organization and
‘Responsibility

(e) Quality Assurance Objectlves

(f) Sampling Procedures

(g) Sample Custody and Document Control

(h) Ccalibration Procedures and
- Frequency

(i) Analytical Procedures

(j) Data Reduction, Validation and

: Reporting

(k) Internal Quality Control Checks and
. Frequency

(1) Performance and Systems Audits

(m) Preventive Maintenance

' (n) Specific Routine Procedures Used

to Assess Data Precision, Accuracy
and Completeness

(0) Corrective Action

(p) OQuality Assurance Reports - to
Management; .

Settling Defendants shall use quality

"~ assurance procedures and chain-of-

custody procedures in accordance w1th
standard EPAR protocol;

Settling Defendants shall ensure, prior
to engagement of a laboratory for the -
analyses of samples, that the laboratory
is either a participant in good standing
in EPA's Contract Laboratory Program
(CLP), or that the laboratory can
demonstrate its ability to perform all
tasks required under the CLP;

In the event that the laboratory
utilized by Settling Defendants is not
CLP-certified for a relevant set of
parameters, Settling Defendants shall
ensure that the laboratory will analyze
performance evaluation samples submitted |
by EPA for those parameters for quality
assurance purposes; ‘

11



(5)

(6)

Settling Defendants shall ensure that
the laboratory utilized for analyses of
samples performs all analyses according
to accepted EPA methods as documented in
the "Contract Lab Program Statement of

Work for Organic Analysis (3/90)," or

latest revision, and the "Contract Lab
Program Statement of Work for Inorganic
Analysis (3/90)," or latest revision, or
other EPA approved methods;

Upon receipt from the laboratory,
Settling Defendants shall promptly
validate all analytical data and shall
promptly submit to EPA the validation
package (checklist, report and Form #1
containing the final data), prepared in
accordance with the provisions of
Section D.4.b.iii(7), below;

Settling Defendants shall ensure that
all analytical data are validated
according to the procedures stated in
the "EPA Region II Contract Lab Program
Organics Data Review and Preliminary
Review (SOP #HW-6, Revision 11)," dated
June 1996 or the latest revision, and
the "Evaluation of Metals Data for the
Contract Laboratory Program (SOP #HW-2,
Revision 11)," dated January 1392 or the
latest revision, or EPA approved’
equivalent procedures;

Upon request by EPA, Settling Defendants
shall promptly provide EPA with any
prevalidated results of all sampling

and/or tests or other data generated by

Settling Defendants with respect to the
implementation of this Consent Decree. -

| These prevalidated results should be

stamped to indicate that they are draft
or preliminary; -

All analytical data shall be submitted

"in a CLP deliverables format, or in a

similar approved format, to EPA and to
the State;

12



(10) Settling Defendants shall ensure that
all contracts with the laboratory
utilized by Settling Defendants for
analyses of samples provide for access
of United States Government personnel
and authorized representatives of the
United States for the purpose of
ensuring the accuracy of laboratory

‘results related to the Site:; and

(11) Settling Defendants shall require full
CLP deliverables from the laboratory for
the analytical data from groundwater
monitoring during the two year period of
drinking water standard attainment.

~ (See Section E.2., below.) Upon EPA's
request, Settling Defendants shall
submit to EPA the full CLP documentatlon
for thls sampllng

iv. A HASCP for O&M activities. (See Section
D.l.a.ii. (4) for HASCP requirements.)

v. A description of the routine 0O&M for the
' groundwater extraction, treatment and
discharge system including a description of
tasks for operation, tasks for maintenance,
and prescribed treatment or operating '
conditions. In addition, maintenance of the
landfill should be dlscussed; :

vi. A descrlptlon of potentlal operating problems
and remedies to such problems;

vii. A description of alternative O&M in the event
of system failure; :

viii. A schedule for. equipment replacement;

ix. A detailed description of the appropriate
sampling, storage, treatment or disposal of
~ hazardous wastes generated from the on-Site
groundwater treatment system; and

x. An O&M schedule that identifies the frequency

of O&M activities and the timing of 0&M
activities.

EPA will either approve the 0&M Plan, or réquire

13



modification of it, in accordance with the
procedures set forth in Section XI of this Consent
Decree.

Modifications to the approved O&M Plan may be
submitted to EPA for consideration upon completion
of the RC or thereafter if Settling Defendants
demonstrate that such modifications would enhance
and/or maintain the cleanup of groundwater, soils
and sediment or the monitoring of such cleanup.

EPA will either approve, disapprove, or require
modifications of any requests for modification of
the 0O&M Plan, in accordance with the procedures
set forth in Section XI of this Consent Decree.

NOTICE OF COMPLETION AND FINAL REPORT FOR THE REMEDIAL
CONSTRUCTION '

a.

Within fourteen (14) days after the Settling
Defendants assert that the RC is substantially
complete, the Settling Defendants and their
contractor(s) shall be available to accompany EPA
personnel and their representatives on a pre-final
inspection of the Work. The pre-final inspection

. shall consist of a walk-over of the Site to

determine the completeness of the RC, and its
consistency with the RD Report, the Consent
Decree, the requirements of the OU1-ROD, the
requirements of the Action Memo, and applicable
Federal and State laws, rules and regulations.

Following the pre-final inspection, EPA will
either specify the corrective measures necessary,
or will determine that the RC is complete. If EPA
requires corrective measures, the Settling
Defendants shall undertake the corrective measures
in accordance with a schedule approved by EPA.
Within fourteen (14) days after completion of the
corrective measures, the Settling Defendants and
their contractor(s) shall be available to
accompany EPA personnel and their representatives
on an inspection of the Site as described in the
above paragraph. Following this inspection, EPA

- will provide further directions and/or

notifications as provided above.

14



Within sixty (60) calendar days after EPA
determines that RC has been completed, the
Settling Defendants shall submit to EPA a Final
Report for the Remedial Construction (RC Final
Report). The RC Final Report shall include the
follow1ng sections:

i. A Notice of Completion section shall be
provided indicating that the RC has been
completed in compliance with the requirements
of the EPA-approved RD Report, the OU1-ROD,
the Action Memo and the Consent Decree. The
Notice of Completion shall be signed by a
qualified licensed professional engineer
meeting any and all requirements of applicable
Federal and State laws, and shall certify that
the RC work has been completed in full
satisfaction of the requirements of the
Consent Decree, this SOW, and all plans,

'specifications, schedules, reports, and other
items developed hereunder. ‘

ii. A Construction Quality Control section shall
be included which provides a summary of the
implementation of the Construction Quality
Control Plan as well as assurance that the RC
was completed in compliance with the Final RD
Report, the Consent Decree, the OU1-ROD and
the Action Memo. :

iii. A Construction Activities section shall be
~included in the RC Final Report. This section
should include a narrative description of .the
construction activities undertaken for the RA

and Removal Action (e.g., quantities -
excavated, cleanup levels achieved, materials
and/or equipment used, etc.) The name and
role of the major design and remedial
construction contractors should be provided.

* A verification that all eguipment used during
the RC has been decontaminated, dismantled and
removed from the Site should also be provided.
If the Selected Remedial Alternative and
Removal Action, as implemented, differs.in any

~way from the approved plans and specifications
of the Final Remedial Design Report, such
modifications shall be reported, and "as
built” plans and specifications shall be
provided showing all such modifications. The

15



reasons for all such modifications shall be
described in detail. The “as-built” drawings
shall be signed and stamped by a professional
engineer.

-iv. A section which documents the pre-final and
~ final inspections conducted by the Settling

Defendants and EPA shall be included in the RC
Final Report. This section should include a
brief description of the deficient
construction items {punchlist) reported and
resolved during the pre-final and final.
inspections and a list of attendees at the
inspection(s). The final resolution of all
deficient items should be documented.

v. The RC Final Report shall include a
certification statement, 'signed by a
responsible corporate official of one or more
of the Settling Defendants or by the Settling
Defendants’ Project Coordlnator, which states
the follow1ng :

‘“To the best of my knowledge, after thorough
investigation, I certify that the information
contained in or accompanying this submission
is true, accurate and complete. I am aware
that there are significant penalties for
submitting false information, including the
possibility of fine and imprisonment for ’
knowing violations.” : '

vi. A section should be included in the RC Final

: Report which discusses the highlights of the
O&M Plan, and provides insight into potential
problems/concerns.

d. EPA will either approve the Remedial Construction
Report, require modification, and/or require
corrective measures to fully and properly
implement the RC

OPERATION AND MAINTENANCE

Upon EPA's determination that the RC is complete, Settling
Defendants shall perform O&M activities in accordance with'
the approved O&M Plan, which includes the 0O&M schedule.

16



1.

'POST-REMEDIATION GROUNDWATER MONITORING PLAN

a.

" Within thirty (30) calendar days of the date on

which all designated monitoring points first
achieve cleanup standards subject to the
provisions of Goals for Aquifer Restoration of
Section E.2.a. herein, or within thirty (30) days
of the date that EPA determines, in its sole
discretion, that a ARARs waiver is granted,
Settling Defendants shall submit to EPA and the
State a Post-Remediation Groundwater Monitoring
Plan. :

The Plan shall include, at a minimum, the
following: '

i. A Site Management Plan for post-remediation
activities. (See Section D.l.a.ii., above,
for SMP requlrements ) ~ S

ii. A Sampllng, Analy51s and Monitoring Plan

(SAMP) for post-remediation activities. (See
Section D.4.b.ii., above, for SAMP
regquirements.) At a minimum, the SAMP should

. provide for initial groundwater sampling on a
- quarterly basis.

iii. A Quality Assurance Project Plan for post-

remediation activities. (See Section:
D.4.b.iii., above, for QAPP requirements.)
Settling Defendants shall require full CLP
deliverables from the laboratory for
analytical data from groundwater monitoring
‘throughout the five-year Post- Remediation
Groundwater Monitoring period. Upon EPA's
request, Settling Defendants shall submit to
EPA the full CLP documentation for this
sampling

iv. A Health and Safety/Contlngency Plan for post—
remediation monitoring. (See Section
l.a.1ii. (4), above, for HASCP requirements.)

V. A post-remediation monitOrinq schedule that

identifies the type and frequency of
monitoring, and when these act1v1t1es w1ll
commence .
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c. EPA will either approve the Post-Remediation
© Monitoring Plan or will require modification of

it,

in accordance with the procedures set forth in

Sectlon XI of this Consent Decree.

GOALS FOR AQUIFER RESTORATION

a. ‘The Performance Standards for aquifer restorétion
-at the Site, as set forth in the OUl ROD are the
drinking water standards. : «

ii.

iii.

) Settllng Defendants shall operate the

groundwater remediation system until the
Performance Standards are attained in all
designated monitoring points for two (2)

' consecutive years, or shorter period, if
approved by EPA in its sole discretion, or;

Following the operation of the groundwater
remediation system for a period of two (2)
consecutive years, or a shorter period if
approved by EPA in its sole discretion, the
Settling Defendants shall perform 0O&M of
groundwater remediation system contingency
measures -(See Section E.2.b. for a description
of contingency measures) until the Performance
Standards are attained in all designated.
monitoring points for a period of two (2)
consecutive years, or a shorter period if
approved by EPA in its sole discretion, or:

Following the implementation of the
contingency measures. for a period of two (2)-
consecutive years, or a shorter period if
approved by EPA in its sole- dlscretlon, the

. Settling Defendants may petition EPA for a

technical impracticability (TI) waiver of one
or more of the Performance Standards,
consistent with EPA guidance, including, but

not limited to, “Guidance for Evaluating the

Technical Impracticability of Ground-Water

"Restoration (EPA/540-R-93-080),” and shall

implement the Alternative Remedial Action,
selected by EPA in- 1ts sole discretion, in
conjunction with the" 1ssuance of the TI
waiver. ,
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Settling Defendants may submit a contingency
measure petition to EPA in writing requesting
authorization to amend the O&M Plan through the
implementation of contingency measures if, based
on a thorough analysis of the operation of the
groundwater remediation system, the Settling
Defendants believe the Performance Standards will
not be achieved through continued implementation
of the O&M Plan. Settling Defendants shall
identify the need, based upon the above-mentioned
~ analysis, for implementation of such measures, and
" shall propose to EPA in such petition what
. measures they will implement to achieve the.
Performance Standards. The contingency measure:
petition, unless otherwise directed by EPA, shall
address design, construction, and O&M of the
contingency measures, and shall include a schedule
for implementation of those measures.

1. During this review period, Settling Defendants
shall continue to implement the O&M Plan until
otherwise directed by EPA.

ii. EPA will elther approve - the contingency
measure petition or require modification of
it, in accordance with the procedures set
forth in Section XI of this Consent Decree.

iii. Settling Defendants shall implement the

' - provisions of the contingency measure petition
within thirty (30) days of receipt of EPA's
written approval of the contingency measure
petltlon

,SEttling Defendants may petition EPA to waive
compliance with one or more of the Performance
Standards based on a demonstration that it is
technically impracticable, from an engineering

"perspective, to attain those standards. Settling
Defendants shall not submit such a petition until

" they have implemented the contingency measures for
at least two (2) years, or a shorter period if -
approved by EPA in its sole discretion. The
Settling Defernidants’ petition shall include a
request for the waiver of the pertinent
Performance Standards. If the first petition is

- rejected, submittal of subsequent petitions must
be based on significant new information which
could not have been developed at the time the
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previous petition was submitted. The contents of .
the petition shall include, at a minimum, the
information and analysis described below:

i.

ii.

1ii.

iv.

A list of the Performance Standards for which
walvers are being sought; ’

A description of the conceptual model for Site
contamination, including geological,
hydrogeologic, and geochemical ,
characterizations. The sources, distribution,
characteristics, migration potential, and
guantities of contaminants present at the Site
at the time of the petition shall be
described. These descriptions shall"
incorporate pertinent data obtained during
design, construction, and operation of the
groundwater remediation system, as well as
other pertinent information obtained during
any previous Site characterization efforts;

Comprehensive groundwater monitoring data and
an evaluation of the groundwater remedy
implemented, along with any other remediation
actions performed which enhanced or affected
this remedy. The petition should also
demonstrate that the remedy has been designed,
constructed, and operated in a manner which is
consistent with the hydrogeologic and _
contaminant conceptual models of the Site, and
that the groundwater remediation system has
been modified or enhanced to the extent
practicable by the implementation of
contingency measures in order to improve its
abllity to achieve the Performance Standards;

A description of known or suspected

groundwater contaminant sources at the Site.

The petition should also describe source
control and removal efforts undertaken, and
the effectiveness of those efforts;

An analysis of the performance of the

~groundwater remedy which describes the spatial

and temporal trends in groundwater contaminant
concentrations within the groundwater plume.
The petition shall discuss the
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vi.

vii.

viii.

ix.

hydrogeochemlcal fcctors which influence the

- remedy’s ability to achieve the Performance

Standards, and demonstrate how these factors
inhibit the remedial system from ach1ev1ng the
Performance Standards;

The mass of contamination removed from the
Site using the groundwater remediation system,
and an estimate of the mass of contamination
remaining;

A demonstration (including appropriate
engineering analysis) that all other
technologies which are potentially applicable
to the Site cannot achieve the Performance
Standards in a manner that is practlcable from
an engineering perspective. This
demonstration shall include a predlctlon of
the level of cleanup other technologies can .
achieve;

A predictive analysis of the approximate
timeframe required to achieve the Performance
Standards with the existing groundwater
remediation system (and any alternative
remedial strategies, if applicable) using
methods appropriate for the data and the Site-
specific conditions. Such analysis shall also

address the uncertainty inherent in these

predictions;

A description and comparison of Alternate
Remedial Strategies proposed to be implemented
by the Settling Defendants if a TI waiver is
granted. Alternate Remedial Strategies must .
achieve a level of cleanup and control that
ensures protection of human health and the
environment and prevents further migration of
contaminated groundwater. Alternate Remedial
Strategies may include the establishment of
Alternate Performance Standards, and other
Alternate Remediation Requirements to ensure
protectiveness. Proposed modifications to the
existing remedy and any additional response
actions proposed to be undertaken shall be
described by the Settling Defendants in.
detail. EPA will make the final determination
regarding the components of the Alternate
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xi.

Remedial Strategy which shall be implemented
at the Site by the Settling Defendants;

A description of additional groundwater
monitoring required to verify compliance with
the Alternate Performance Standards or
Alternate Remediation Requirements. EPA will
make ‘the final determination regarding the
scope of the groundwater monitoring
requirements under the Alternate Remedial
Strategy; and

Other information or analyses not included
above but which the Settling Defendants or EPA
consider appropriate to making a determination
on the petition.

During EPA’s review of the petition submitted in
accordance with Paragraph E.2.c, the Settling
Defendants shall continue to implement the O&M
Plan until otherwise directed by EPA.

Upon review of all information required by
Paragraph E.2.c., EPA will determine (1) whether
compliance with any of the Performance Standards
shall be waived; (2} what, if any, Alternate
Performance Standards or Alternate Remediation
Requirements will be established by EPA; and (3)
whether modification to any portion of the RA or
any additional response actions are required. 1If
EPA denies the petition, the Settling Defendants
shall continue to perform O&M unless otherw1se
directed by EPA.

No action taken by EPA pursuant to this Section of
the SOW, including EPA’'s decision on Settling
Defendants’ petition(s), shall be subject to
dlspute resolution or judicial review.

3. NOTICE OF COMPLETION AND O&M REPORT

“a.

Within sixty (60) days of meeting the Performance

.Standards as specified in the OUl-ROD and this SOW
" (or a shorter period if approved by EPA in its

sole discretion), or.if Alternate Performance
, Standards or Alternate Remediation Requirements
are established by EPA, within 51xty (60) days of
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completion of any additional response ac:tions
required by EPA, the Settling Defendarts shall
submit to EPA a Notice of Completion and Final 0&M
Report for the RA and Removal Action. This report
should include documentation that each Performance
Standard has been met in accordance with the
Consent Decree. '

If, after review of the written report, EPA
determines that the 0&M has not been completed,
and/or additional tasks are required, EPA will
notify the Settling Defendants in writing of the
activities that must be undertaken to complete _
O&M. EPA will set forth in the notice a schedule

for performance of the additional activities or

will require the Settling Defendants to submit a
schedule to EPA for approval. .Settling Defendants
shall perform all activities described in the
notice in accordance with the specifications and
schedules. o '

Settling Defendants shall then modify the 0&M
Report and incorporate summaries of the Settling
Defendants’ actions to address EPA’s comments and
the specified additional activities and tasks in a

- revised O&M Report, which shall be certified and

signed by a licensed professional engineer. The
revised 0O&M Report shall be submitted to EPA
within thirty (30) calendar days after completion
of the EPA-specified activities and tasks.

F. POST-REMEDIATION GROUNDWATER MONITORING

1. REQUIREMENTS

a.

Upon EPA's certification of completion of the 0O&M
work, Settling Defendants shall commence a Post-
Remediation Groundwater Monitoring Program for a

period of five (5) years, in accordance with the

approved Post-Remediation Groundwater Monitoring
Plan, which includes the post-remediation
groundwater monitoring schedule.

If increasing concentrations above Performance
Standards specified in the OUl-ROD are detected,
EPA will evaluate the need, and may require the
Settling Defendants to, reinstate the remediation
system. :
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G.

2. NOTICE OF COMPLETION AND FINAL REPORT FOR POST-

REMEDIATION GROUNDWATER MONITORING

a.

NOTICE OF

-Within thirty (30) calendar days of the completion

of Post-Remediation Monitoring, Settling
Defendants shall submit to EPA and the State a
Notice of Completion and Final Report for the
Post-Remediation Monitoring program. (See Section

-D.5., above, for requirements.)

EPA will determine whether the Post-Remediation
Monitoring activities or any portion(s) thereof
have been completed in accordance with the
standards, specifications and reports required by
this Consent Decree. If not, EPA shall notify
Settling Defendants in writing of those tasks
which must be performed to complete the Post-
Remediation Monitoring. 'Settling Defendants shall
then implement the specified activities and tasks
in accordance with the specifications and
schedules established by EPA and shall then submit
a further report on the specified activities and
tasks and certification signed by a licensed
professional engineer, within twenty (20) days
after completion of the specified activities and
tasks. ‘ :

COMPLETION OF RA AND REMOVAL ACTION

a.

Within ninety (90) days after Settling Defendants
conclude that the RA and Removal Action (including
O&M and Post-Remediation Monitoring) have been
fully performed, the Settling Defendants shall
schedule and conduct a pre-certification:
inspection to be attended by the Settling
Defendants and EPA. " If, after the pre-
certification inspection, the Settling Defendants
still believe that the RA and Removal Action have
been fully performed, they shall submit a written
report requesting certification to EPA for '
approval, with a copy to the State, within thirty
(30) days of the inspection. This report shall
describe all activities undertaken by the Settling
Defendants in order to achieve the requirements of
this Consent Decree. '
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I1f, after review of the written report, EPA
determines that the RA and Removal Action have not
been completed in accordance with the standards,
specifications, and reports required by this
Consent Decree, EPA will notify the Settling
Defendants in writing of the activities that must-
be undertaken to complete the RA and Removal
Action or achieve the Performance Standards. EPA
will set forth in the notice a schedule for
performance of the additional activities or will
require the Settling Defendants to submit a
schedule to EPA for approval. Settling Defendants
shall perform all activities described in the .
notice in accordance with the spec1f1catlons and
schedules.

If EPA concludes, based upon the initial .or any
subsequent report requesting Certification of
Completion of the RA and Removal Action that the
RA and Removal Action have been fully performed in

~accordance with the Consent Decree and that the
Performance. Standards have been achieved, EPA will

so certify in writing to the Settling Defendants.

H. DECOMMISSIONING

a.

- Post-Remediation Monitoring Work, and upon the

After Settling Defendants complete the OUl O&M and

direction of EPA, the Settling Defendants shall
remove and decommission the groundwater

" remediation system. In addition, the Settllng

Defendants shall restore prope:ties affected by
the OUl RA and Removal Action in accordance with
the approved Wetlands Mltlgatlon and Restoration
Plan.

- At the conclusion of decommissioning activities,

the Settling Defendants shall prepare and submit
to EPA and the State a Decommissioning Report
documentlng all activities undertaken to
decommission the Site.

EPA will either approve the Decommissioning
Report, or will require modification of such

report, in accordance with the procedures set

forth in Section XI of this Consent Decree.
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- MAP OF NL INDUSTRIES, INC. SITE
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APPENDIX D

SETTLING DEFENDANTS



LIST OF DEFENDANTS

AlliedSignal, Inc. (as Successor to Prestolite Batteries, Inc.)
‘c/o Pamela J. Cissak o

AlliedSignal

PO Box 2245

101 Columbia Road

Morristown, NJ 07962

C & D Technologies, Inc.
c/o Seth v.d.h. Cooley
Duane, Morris & Heckscher
One Liberty Place
Philadelphia, PA 19103-7396

Exide Corporation

c/o Ari D. Levine
Exide Corporation

645 Penn Station
Reading, PA 1612-4205

GNB Technologies, Inc. (as Successor in Interest to Gould, Inc.)
c/o Susan M. Franzetti : -

Gardner, Carton & Douglas

Quaker Tower, Suite 3400

341 N. Clark Street

Chicago, IL 60610-4795

Johnson Controls, Inc.

" ¢/o Dennis P. Reis

Quarles & Brady

411 East Wisconsin Ave.
Milwaukee, W1 53202

NL Industries, Inc.

c/o Marcus A. Martin

Bartlit, Beck, Herman, Palenchar & Scott
The Kitteridge Building

511 Sixteenth Street - Suite 700
Denver, CO 80202
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APPENDIX E

SEPTEMBER 15, 1995 ACT.ION MEMORANDA



]
m § UNITED STATES ENVIRONMENTAL Pnorecnou AGENCY
4 REGION i
e 200 BROADWAY
' NEW YORK, NEW YORK 10007

Lo thsd
DATE: SEP || BB

SUBJECT: Reguest for a Ceiling Increase and an Increase in Scope
at the National Lead Industries Site, Pedricktown,
Salem County, New Jers '

FROM: W. Gad Tawadros, On~Sc
Removal Action Branch

TO: Jeanne M. Fox
Regional Administrator

THRU: Kathleen C. Callahan, Director %WW

- Emergency and Remedial Response vazszon

sito ID-#: 61
I. PURPOSE

The purpose of this Action Memorandum is to regquest and document
approval of the increase in scope and ceiling increase for the
removal action (RV 5) described herein for the National Priorities
List (NPL) National Lead (NL) Industries Site (Site), Pedricktown,
Oldmans Township, Salem County, New Jersey, 08067. Previous
funding authorized by the March 27, 1995 Action Memorandum
established a total project ceiling of $3,447, 3so, of which
$2,695,000 13 for mitigatzon contracting.

The increase proposed in this memorandum is for $2,499,000 of which
$1,900,000 is from the Regional removal allowance. This increase
‘would raise the total project ceiling to $5,946,000 (rounded) of
which $4,595,000 is from the Regional removal allowance.

Only $300,000 is available in tha current Advice of Allowance to
finance this project, therefore, the scope of work will be
implemented in phases following the assignment of funds trom other
year allocations. ..

The Site continues to meet the criteria for a removal action under
the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA), as described in Section 300.415 of the
National Contingency Plan (NCP) and meets the consistency exemption
for projects over $2 Million. Since contamination remains in the
areas described herein at 1levels above the remediation goal
established for the Site, the action remains time critical in

nature.
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II. BITI COUDITIOHB AND BACKGROUND

In 1990 the Salem County Mosquito Commlssion (SCMC) began
videning and deepening that section of the West Stream (Stream)
that crosses the Site to alleviate flooding and improve drainage in
areas upstream of the Site. However, analytical data generated
during the Remedial Investigation/Feasibility Study . (RI/FS)
indicated that sediment in the stream contained lead at levels in
excess Of 26,000 parts per million (ppm). The elevated levels of
lead in the stream sediment were the result of the runoff from the
smelting and disposal activities previously conducted at the Site.
The SCMC activities were suspended at the request of the United
States Environmental Protection Agency (EPA) pending the removal of
the hazardous materials in the sediment of the Stream. Due to the
threat 'which the contaminated stream sediment posed to the
‘environment, the Site was referred to the Removal and Emergency
' Preparedness Program for CERCLA removel action consideration.

The Removal Action Branch (RAB) initiated a Removal Action to
remove and dispose of the contaminated sediment on September 24,
1993. Approximately 7,000 cubic yards (CY) of contemznated.
sediment have been excavated and disposed of off-site.

The funding increase requested herein is necessary tor the testing,
excavation, staging and proper disposal of contaminated soil and
" sediment containing lead at levels above 500 ppm found in areas A,
B and C of the Stream and associated flood plain (see Appendix A).
. The estimated volume, based on preliminary  X-Ray Fluorescence
Spectrometry results taken within 150 feet east of the Stream in
area C and to the west of the Stream in area B, is at least 3,500

CcY.

A Twelve Month Exemption was approved on January 29, 1991 and a $2-
Million Exemption was approved on August 10, 1994. .

The category of this removal action is time critical and the'
Comprehensive Environmental Response, Compensation and Liabxllty
Information System number for this Site is N30061843249.

"A. gite Description
1. Removal site evaluation

The Site is an abandoned, secondary lead smelting facility. 1In
1972, NL Industries began operations at . the Site by reclaiming and
recycling lead from automotive batteries. Residual materials and
the slag produced from the smelting process were disposed of in the
on-site landfill. During its period of operation, NL was cited by
- the New Jersey Department of Environmental Protection (NJDEP) with
various and repeated violations of the State air and water
regulations. NL Industries ceased operations at the Site in
approximately 1982. In 1983, NL sold the facility to National

2



Smelting'of New Jersey, Inc. (NSNJ) and NSNJ commenced similar
operations at the Site. v

In 1984, NSNJ ceased operations and declared bankruptcy. Remaining
on-site when operations terminated were four slag piles having an
estimated volume of approximately 9,800 CY, 4,000 CY of
contaminated debris, 25 tons of hazardous materials stored in the
warehouse and approximately 900 CY of lead bearing raw materials in
drums and containers in various locations throughout the Site. The
containers, due to exposure to the elements, age and corrosion,
posed a threat of release to the environment. : '

Time-critical removal actions have been undertaken at the Site
since 1989. Actions taken as part of these removal actions
.included: fence repair, posting of warning signs, encapsulation of
the slag piles, removal and disposal of deteriorated containers and

removal of copper wiring.

In 1993 and 1994, a removal action was conducted which provided for
the excavation and off-site disposal of contaminated Stream
sediment. A preliminary survey conducted east of the Stream in
area C and west of the Stream in area B as part of this removal
action indicates that areas of soil containing lead .in excess of
the 500 ppm remediation goal exist. A complete survey is planned
in the flood plains of areas A, B and C to define possible
remaining areas of contamination. S

2. Phylicai_lécation

The Removal Action is taking place in the Stream and associated
flood plain adjacent to the NL plant. The Stream drains surface
run off from the NL plant and approximately one square mile of the
adjacent countryside. It is also an intermittent tributary to the
Delaware River which is approximately 1.5 miles north of the Site.

The Site is an abandoned secbndary'lead smelting facility situated
"on 46 acres of land on Pennsgrove-Pedricktown Road, Pedricktown,

5alem County, New Jersey (see Figure 2).

The Site, which includes a closed permitted landfill under the
jurisdiction of the NJDEP, overlies the Cape May Aquifer. The
Stream borders and receives surface discharges from the Site. The
nearest home is less than 500 feet from the Site and B.F. Goodrich,
Martin Propane Gas Service, Pioneer Pallet Co., GBM Ball Bearing,
ROD Shop, Wistar Equipment Co. and Corrosion Control Co. are active
industrial neighboring facilities. Airco, Browning-Ferris and the
Tomah Division of Exxon are inactive facilities in the area.



3. 8ite characteristics

- The Site, an abandoned lead reclamation facility, operated from
1972 through 1984 processing automobile and industrial batteries.
The lead contamination in the Stream resulted due to past
‘operations conducted at the plant located on-gsite. During the
facility's operational history, NL Industries was cited by the
NJDEP on numerous occasions for violations of State air and water
quality standards. As a result of the enforcement actions, NL
Industries modified their process to comply with NIJDEP regulations.
NL Industries sold the facility to NSNJ in 1983.

NSNJ operated the facility from 1983 to 1984. In 1984 NSNJ ceased
operations and filed for bankruptcy. The facility has been
inactive since 1984. NL Industries, in an Order on Consent with
the EPA effective on April 30, 1986, agreed to conduct an RI/FS.
The RI and Final FS reports were approved on July 8, 1991 and in
July 1993, respectively.

The Removal activity described herein is a continuation of the
fifth removal action since the RAB's initial involvement at this
Site. Details of the previous removal actions are contained in
Secticn II.B of this Action Memorandum.

4.-‘ Release or threatened release into the environment ot a
~bhasardous sub-tnnco, or polluttnt, or contllinlnt

The Site is characterized ‘by the presence of highly tcxic metals in
sediment and soil. The heavy metals identified at the Site
include: lead, chromium, arsenic and cadmium. Each of these are
designated hazardous substances under Section 101(14) of CERCLA, as

listed in 40 CFR Table 302.4. Routes of exposure are inhalation, .-

ingestion and skin or eye contact. Appendix A, Figure 5 is a Toxic
Effects chart of the metals found on-site.

"Flooding and subsequent erosion may have accelerated the release of
heavy metal contaminated sediment and soil over time. Overflow of
the stream may have deposited lead contaminated sediment on the
banks of the Stream. Flooding of the Stream and erosion of the
soil may have. transported contaminated soil further downstream,
affecting the water quality of the Delaware River.

5. NPL .tatul

'This Site was placed on the NPL in December 1982. The Operable
'Unit Two (0U2) remedial action has been on-going since November,

1992.



6. Maps, pictures nnd other graphic roprcacntations.

‘The Site location map (Figure 1), a Site map (Figure 2), pro)ect
maps (Figures 3 and 4) and a Toxic Effects chart (Figure 5) are
~ included in Appendix A. .

" B.  Other Actions to Date
i, Provious'lctich-

To date, numerous government and private actions have been
undertaken at the Site. The EPA has completed four removal actions
and is nearing completion of the fifth. A brief description of
each removal action is listed below. ‘ '

Removal Action I - On December 19, 1988, funding was approved to
conduct a removal action at the Site, consisting of repairs to the
existing fence, installation of 900 feet of new chain link fence,
the posting of warning signs and the temporary encapsulation of the
slag piles to minimize airborne releases from the Site. The
project started on January 9, 1989 and was completed on May 31,
1989, at a cost of $77,555, of which $43,005 was for mitigation
contracting. - ,

- The newly installed section of fence isolated the facility from the
landfill, but was not fully effective in 1limiting access by
trespassers. The slag encapsulant degraded over time.

Removal Action II ~ This action was initiated on October 11, 1989
and consisted of inventorying the on-site hazardous and recyclable
materials stored in deteriorating containers:; upgrading building
security including the installation of fence gates and locks on all
building entrances; re-encapsulating the slag piles to prevent the
releases of airborne particulates; constructing sand berms around
the perimeter of the slag piles to prevent runoff from the Site
caused by adverse weather conditions; and contacting potential
recyclers for the raw materials stored on-site. Approximately 22
tons of raw material was recycled while two tons of material was
disposed of as hazardous.

In April 1990, after partial failure had occurred and potential
release of tho slag became imminent, the slag pile retaining bin
walls were reinforced with timber. The reinforcement was designed
~ to provide temporary support to prevent total collapse of the bin
- retaining walls and release of the slag to the environment.

This phase was completed on September 20, 1990 at a cost of
$376,010, of which $227,660 was  expended for mitigation
contracting. The actions met the objectives stated in the Action
Memorandum that was approved on September 12, 1989.



Bgmgxgl_A;tign_III - A removal action to remove five tons of copper
- wire was initiated on November 17, 1990 to curtail the entry of
trespassers. Other activities performed in this phase were the

transfer and relocation of the contents of exterior stored steel -

and fiber drums that contained lead bearing waste to dry, sheltered
on-site storage areas and the recycling of 2,200 steel drums.
Relocation of the contaminated waste from the deterjiorating
" containers was necessary to eliminate future discharges into the
environment via airborne particulates and surface runoff.

Phase III was completed on July 25, 1991 at a cost of $186,720, of
which $135,280 was for mitigation contracting

Removal Action IV - Folloving the approval of an Action Memorandum

on June 1, 1992, removal activities were initiated on June 18,
1992, consisting of the replacement of damaged wood shoring to two
. slag bin retaining walls, the repair of the perimeter fence and
building gates damaged by vandals and the upgrading of the slag
pile berms to control runoff. _

Phase IV was completed on June 26, 1992, at a cost of 545 715, of
whicn $44,155 was for mitigation contracting.

2. Current actiona

An Action Memorandum for $1,237,700 of which $934,100 was for
mitigation contracting was approved on July 15, 1993. Consistent

with this Action Memorandum and upon completion of the on-site

treatment and disposal of slag by the potentially responsible
parties (PRPs), a removal action was initiated on September 24,
1993, which included the excavation, staging, testing and disposal
- of contaminated stream sediment. The SCMC provided an access road

for the length of the stream widening project by remov1ng all

surface vegetation.

Bad weather caused temporary stoppage of the project in February
1994. Work resumed on July 25, 1994 and stopped again on August
24, 1994 due to inclement weather conditions. Removal work resumed
on September 26, 1994. :

An increase aaaociated with the activities funded in the July 15,

1993 Action Memorandum of $904,480 of which $611,700 was for

mitigation contracting was approved on August 10, 1994. - An

additional increase of $562,000 of which $400,000 was for -

mitigation contracting was. approved on March 27, 1995. .This
funding increase 'is requested to accommodate removal activities
associated with an increase in volume estimates for contaminated
5011 and sediment at the Site. _

’



Operable Unit One remedial response activities to be conducted at
the Site include the extraction and treatment of contaminated
groundwater and the excavation, on-site treatment and disposal of
contaminatcd soil and sediment in an on-site landfill.

C. gtate and Local Authorities' Roles
‘1. BState and local actions to date

"In 1986, the. NJDEP Division of Hazardous Waste Management
transferred Site responsibility to the EPA to initiate safety
measures as part of a long~term CERCLA Site cleanup. This is an
EPA lead site and there are no State or local actions taking place
at the Site. State and local officials are routinely updated
regarding on-going activities and accomplishments.

2. Potential or continued ltato/local rosponsa

51nce EPA has the lead at this aite, ‘State and local organizatlons
will act in a supporting role during this removal action.

ZII. TEREATS TO PUBLIC EEALTH, OR WELFARE, OR T!B lHVIRONHSNT A
AND STATUTORY AND REGULATORY AUTEORITIES

The following criteria from Section 300.415(b)(2) of the NCP are
directly applicable to the threats that exist at the NL Site:

(i) Actual or'pdtential exposure to nearby human populations,
animals, or the food chain from hazardous substances or
~pollutants or contaminants;

(ii).'- Actual or potential contamination of drinking water
supplies or sensitive ecosystems;

(iv) High levels of hazardous substances or pollutants or
contaminants in soil largely at or near the surface that
‘may mlgrate.

(v) Weather conditions that may cause hazardous substances or
' pollutants or contaminants to migrate or be released; and

(vii) The lack of availability of other appropriate federal or
state response mechanisms to respond to a release.

A. hreats to th and w

The Agency for Toxic Substances and Disease Registry (ATSDR) Health
" Assessment for the Site confirms that possible human and animal
exposures at the Site include: ingestion, direct contact with
groundwater/surface water and soil, possible ingestion of
bioaccumulatad contaminants in the food chain and inhalation of
entrained contaminants (See Toxic Effects Chart Figure 5).
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The results of sanmples collected at the Site during December 1994
and January 1995 indicate that lead contamination continues to
exist on site above the 500 ppm goal established for the Site,
therefore the Site continues to be a health threat as described by
the ATSDR Health Consult for the Site.

B. Threats to the Environment

Runoff from contaminated soil may enter the Stream in
“concentrations detrimental to the environment. During periods of
- heavy rainfall, lead contamination could be washed into the
Delaware River potentially impacting the food chain. Additional
threats to the environment posed by the sito are docunented in the
1993 Ecological Risk Assessment. o

'IV. ENDANGERMENT DETERMINATION

Actual or threatened releases of hazardous substances from the
Site, if not addressed by implementing the response action selected
- in this Action Memorandum, may present an imminent and substantjial
- endangerment to public health, or welfare, or the envircnment.

v. EXEMPTION FROM BTATUTORY LIKITS

Section 104(c) (1) of CERCLA, limits a Federal removal action to a
. $2 Million site ceiling and a 1 year duration. One of the criteria
which must be met to obtain exemptions from these limits is called
the "consistency exemption" which is discussed below.

A. Consistency Exemption

1. Continued rospon:o actions are otherwise appropriate and
consistent with the rcnodial action to be taken.

Removxng contaminated soil and sediment from the Stream and flood
- plain is consistent with the selected remedial actions to address
the soil and groundwvater contamination at the Site. This removal
action is appropriate and necessary to prevent further
contamination of the Stream and to eliminate the danger to the
public health, welfare or the environment presented by the
contaminated soil.

VI. PROPOSED ACTIONS AND BBTIﬁATED co8sTs
A. Pproposed Actions

1. Proposed action doscription

The first phase of the proposed work will consist of sampling of
the Stream and associated flood plain- in areas A, B, and C (see
Appendix A) to delineate the extent of soil contaminated with lead
above the_soo ppm cleanup level, as well as implementation of



alternative actions, as necessary, to reduce runoff east of the
Stream in area B and from the tributanes to area C from the

landfill.

Tne remaining phases of the work will consist of removing and
disposing of the remaining lead contaminated soil from areas A, B
and C to meet the cleanup level of 500 ppm lead. The depth of
" excavation is estimated to range from 6 to 36 inches depending on '
the extent of contamination of the Stream, its banks and flood
plain. The volume is currently estimated to be a minimum of 3,500
CY. Confirmatory sampling will be conducted to assure that the 500 -
ppm cleanup level is met. The impacted banks and flood plain will
be backfilled and graded, it necessary.

2. Contribution to remedial por!ormenco

The implementation of this removal action will contribute to the
overall remediation of the Site by eliminating the threat to public
health and the environment posed by the hazardous substances in the
Site's so0il and Stream sediment. The proposed actions are
consistent with the long-term cleanup for the Site.

3. Description of llto;mativo-toohnoloqioe

Alternative  technologies considered vere stabilization,
solidification and soil washing/flushing. The most cost effective
method was determined to be stabilization with kiln dust and
landfilling.

4. EE/CA

Due to the time-critical nature of this removal action, an EE/CA
will not be prepared.

5. Applicadble or relasvant and appropriate roﬁuiromont: (ARARS)

ARARs that are within the scope of this removal action, which
pertain to the transportation and disposal of hazardous waste, will
be met to the extent practicable. The federal ARARsS determined to
be applicable for this removal action include the Resource
Conservation and Recovery Act and the Clean Water Act.

6. Project Schedule

The removal action is ongoing. Sampling, excavation, staging,
stabilization and disposal of the remaining lead contaminated soil
and sediment from areas A, B and C in a subtitle C RCRA landfill
can be completed within four months, - provided favorable weather
conditions prevail. Disposal, decontamination and demobilization
of equipment will follow and complete the removal action at this
Site.



'B- Estimated Costs

Previous o Proposed Proposed

_ Project Ceiling Pund Increase  Project Ceiling
ERCS Cost Incl. éot, 2,695,000 1,900,000 4,595,000
TAT 356,455 200,000 o 555,455
conw:nczﬁcv 15% , 14,035 315,000 329,035
"EPA | | 381,890 84,000 465,890
rcrAL'(nound.d)" : 3,447,380 2, 499,000 5,946,000

VII. B!PECT!D CEANGB IN THE SBITUATION SHOULD ACTION BE DELAYED
OR NOT TAKEN

Delayed action will continue to contribute to the health risk
to anyone coming in contact with the contaminated soil or runoff.

VIII.OUTSTANDING POLICY 13BUES
At the present time there are no outstanding policy issues.
'IX. ENFORCEMENT |

" EPA issued notice letters to approximately 70 PRPs notifying them of
their potential CERCLA liabjlities. EPA is continuing to work with
the PRPs to resolve liability issues. EPA does not anticipate
initiating discussions with the PRPs to determine whether the PRPs
can and will perform the removal activities outlined in this Action
Memorandum since the activities outlined herein 'will be a
continuation of EPA's ongoing removal activities at the Site.

X. RECOMMENDATION

This decision document represents the selected removal action for
~ the NL 1Industries Site, Pedricktown, New Jersey, - developed in
accordance with CERCLA, as amended, and not inconsistent with the
NCP. This decision is based on the administrative record for the
Site. ' ' :

Conditions at the Site continue to meet the NCP Section 30.415(b) (2)
criteria for a removal and I recommend your approval of the proposed
~increase in scope and a ceiling increase of $2,499,000 of which
$1,900,000 will be funded from the Regional removal allowance. The .
total project ceiling, if approved, will be $5,946,000, of which
$4,595,000 is. for mitigation contracting.
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only $300,000 is available in the current Advice of Allowance to
finance this project, therefore, the scope of work will be
implemented in phases following the assignment of funds from other
year allocatjons. Considering that this removal action is of a
time-critical nature, the implementation of the first phase of the
scope of work with currently available funds will permit the
- remaining work to be implemented in an cxpeditious tashion once
additional funds are allocated.

Please indicate your approval and authorization of funding for these
continuing removal actions at the NL Industries Site, per current

delegation(s) qt authority by siqning below.
- APPROVAL - — , - DATE:__ ?r//f/(f‘

DISAPPROVAL: ‘ DATE:
Jeanne M. Fox, ' ’
Regional Administrator

cc: (after approval is obtained) -

. Callahan, ERRD-D

Salkie, ERRD-ADREPP

Frisco, ERRD=-DDNJP

Zachos, ERRD-RAB

Witkowski ERRD~RAB

Dominach, ERRD-RAB

Moyik, ERRD-PS

Randol, EPD

Karlen, ORC~-NJSUP

Gherardi, OPM-FIN

. Dietrich, 5202G

T. Eby, 5202G

S. Boyle, NJDEP

K. Delaney, NJDEP _ o

M. Pederson, NJDEP .
J. Smolenski, NJIDEP | | -
C. Kelley, TATL

S. Murphy, OPM~-FAM

i

oxogpmhn
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APPENDIX A

Maps
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